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Mr. Donouvg, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany H. R. 9775] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9775) for the relief of William J. McGarry, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve William J. 
McGarry, a retired chief warrant officer, of all liability to repay the 
United States $1,444.48 representing compensation paid him while 
he was employed as a boilermaker at the New York Naval Shipyard 
from May 23, 1956, through August 3, 1956. 


STATEMENT 


Mr. McGarry is a retired chief warrant officer of the United States 
Navy. Since he is retired as a chief warrant officer he is considered 
to hold an office under the United States. Under the act of July 31, 
1894 (title 5, U. S. C., sec. 62) a person is prohibited from holding 
another office under the United States when he holds an office with a 
compensation of more than $2,500. 

The report of the Comptroller General of the United States to this 
committee on the bill notes that section 2 (a) of the act of August 9, 
1955 (title 34, U.S. C., sec. 410 (a)) extended to those persons who on 
August 9, 1955, were members of the Fleet Rese: ve and who previously 
had served under a temporary appointment in a commissioned grade 
and completed more than’20 years of active service, 10 of which was 
active commissioned service, the right to be placed on the retired 
list at the President’s discretion, in the highest rank in which they 
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served satisfactorily before their transfer to the Fleet Reserve on 
application under the terms of the law. That report of the General 
Accounting Office further noted that it had held that persons placed 
on the retired list in commissioned grades in accordance with the 
preceding law are to be viewed as having been appointed to those 
commissioned grades and therefore subject to the prohibitory pro- 
visions of the dual employment act of July 31, 1894. 

Mr. McGarry was retired April 1, 1956 as a commissioned warrant 
officer under the provisions of section 2 (a) of the 1955 act with the 
retired pay of $2,240 per year, and from ‘that day till August 2, 1956 he 
was employed in a civilian capacity as a boilermaker at ‘the New York 
Naval Shipyard and was paid compensation in excess of $2,500 per 
year. The effect of the provisions of law discussed above to his case is 
that Mr. McGarry is required to refund the civilian compensation he 
received for his work performed from May 23, 1956 to August 3, 1956. 
H. R. 9775 was introduced to provide that Mr. McGarry be relieved 
from this liability. 

The report of the General Accounting Office states that while the 
dual office aspect of the act of August 9, 1955, may not have been 
clearly indicated by its terms or by the General Accounting Office’s 
prior decisions, and while Mr. McGarry may not have been at fault, it is 
the policy of that Office not to favor preferential treatment for a single 
individual. The General Accounting Office therefore does not recom- 
mend the bill favorably. However, the committee differs with this 
view. 

The Department of the Navy has stated in its report to this com- 
mittee that, based on the exceptional aspects of this case, it expresses 
no opposition to the enactment of the bill. These aspects involve the 
facts that Mr. McGarry was mistakenly advised that his employment 
was not in conflict with the Dual Employment Act. This advice by 
the New York Naval Shipyard Employment Office was rendered upon 
the mistaken interpretation of the then applicable provisions of the 
Navy civilian personnel instructions. Mr. McGarry promptly notified 
the Navy Finance Center of his civilian Federal employment, but it 
was not until nearly 3 months later that the Navy Finance Center 
informed the naval shipyard that his employment as a civilian was 
barred by the Dual Employment Act. It was about that time that 
the civilian personnel instructions of the Navy were revised so as to 
indicate that Mr. McGarry’s employment was improper. Mr. 
McGarry was inmediately separated at that time. The Navy report 
further states: 


It is the opinion of the New York Naval Shipyard employ- 
ment officer that Mr. McGarry acted in good faith and in 
reliance upon the advice given him by the earied personnel 
officers. 

That committee has carefully considered this matter, and has con- 
cluded that this case is a proper subject for legislative relief. It is 
apparent from the foregoing discussion that Mr. McGarry was misled 
by the advice given him by responsible officials of the New York 
Naval Shipy ard, and it is also clear that the application of the laws 
discussed ahove was something which had to be clarified by a revision 
of the instructions governing the employment of eivilians by the Navy. 
As is observed in the Navy report, Mr. McGarry acted in good faith. 
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Mr. McGarry was unaware that the efiect of his being granted the 
benefits of the act of August 9, 1955, would be to bar him from con- 
tinuing to work at the shipyard. Further the money which he has to 
refund is the money he was paid for work he performed for the United 
States, and the Government has had the benefit of this work. Under 
these circumstances the committee has concluded that the claimant is 
entitled to relief, and accordingly recommends that the bill be con- 
sidered favorably. 


DEPARTMENT OF THE Navy, 
Washington, D. C., February 14, 1958. 
Hon. EManvet CELier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuatrman: Reference is made to your letter to the 
Secretary of the Navy dated January 10, 1958, requesting comment 
on H. R. 9775, a bill for the relief of William J. McGarry. 

The purpose of this bill is to relieve the beneficiary of all liability 
to repay to the United States the sum of $1,444.48 paid to him as salary 
in 1956 when he was employed as a boilermaker at the New York 
Naval Shipyard. 

Mr. McGarry is a retired chief warrant officer of the United States 
Navy. As a retired chief warrant officer he is considered to hold an 
office under the United States. Since he holds an office by reason of 
his retired status, the salary or annual compensation attached to 
which is $2,500 or more, he could not hold another office pursuant to 
section 2 of the act of July 31, 1894. 

Mr. McGarry was employed as a boilermaker at the New York 
Naval Shipyard from May 23, 1956, to August 3, 1956. His employ- 
ment was in violation of the dual employment statute above, and he 
is liable to repay to the United States the amount of money received 
by him as salary. 

The Department of the Navy has consistently stated its views that 
the dual employment statute and the dual compensation statute (sec. 
212 of the act of June 30, 1932, as amended, 5 U. 5. C. 59a) are arbi- 
trary and inequitable restrictions upon the employment of retired 
officer personnel. The Department of the Navy would strongly favor 
the repeal of the restrictions contained in those statutes. Nonethe- 
less, the Department of the Navy has also consistently opposed piece- 
meal or private relief legislation designed to free an individual bene- 
ficiary from the consequences of violating those statutes because such 
legislation confers special benefits which are denied to other members 
of the Armed Forces under similar circumstances. 

However, there are exceptional aspects to Mr. McGarry’s case. 
The New York Naval Shipyard employment office advised Mr. 
McGarry that his employment as a boilermaker was not in conflict 
with the Dual Employment Act. This advice was rendered upon the 
mistaken interpretation of the then applicable provisions of the Navy 
civilian personnel instructions. Although Mr. McGarry promptly 
notified the Navy Finance Center of his civilian Federal employment, 
it was not until almost 3 months later that the Navy Finance Center 
informed the naval shipyard his employment as a civilian was pre- 
cluded by the Dual Employment Act, but that no overpayment of 
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retired pay was involved. About the same time, the provisions in the 
Navy civilian personnel instructions, which the shipyard considered 
controlling were revised and, in the shipyard’s opinion, indicated Mr. 
McGarry’s employment was improper. He was immediately sep- 
arated. On the basis of the foregoing facts, the commander, New 
York Naval Shipyard recommended that recovery of salary paid Mr. 
McGarry not be required. It is the opinion of the New York Naval 
Shipyard employment officer that Mr. McGarry acted in good faith 
= in reliance upon the advice given him by the shipyard personnel 
officers. 

The Department of the Navy, therefore, expresses no opposition 
to the enactment of H. R. 9775 based on the exceptional aspects of 
this particular case. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H. R. 9775 to the Congress. 

For the Secretary of the Navy. 


Sincerely yours, 
E. C. SrepHan, 
Rear Admiral, United States Navy, Chief of Legislative Liaison. 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, January 80, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuarrman: Your letter of January 23, 1958, acknowl- 
edged January 24, requests our comments on H. R. 9775 for the relief 
of William J. McGarry. 

This bill would relieve Mr. McGarry, chief warrant officer, United 
States Navy, retired, of all liability to repay to the United States the 
sum of $1,444.48, representing compensation paid to him for the 
period May 23 to August 3, 1956, while employed as boilermaker at 
the New York Naval Shipyard. 

Section 2 (a) of the act of August 9, 1955 (69 Stat. 615, 34 U.S. C. 
410 (a)), extended to those persons who on August 9, 1955, were 
members of the Fleet Reserve or Fleet Marine Corps Reserve, and 
who previously had served under a temporary appointment in a com- 
missioned grade and had completed more than 20 years of active 
service, at least 10 years of which was active commissioned service, 
the right to be placed on the retired list, at the President’s discretion, 
in the highest rank in which they served satisfactorily before their 
transfer to the Fleet Reserve or Fleet Marine Corps Reserve if appli- 
cation was made within 90 days after August 9, 1955. 

We held in decision of May 22, 1956 (35 Comp. Gen. 657), that 
September 1, 1955, would be regarded for pay purposes as the effective 
date of retirement in all cases coming under section 2 (a) of the 
August 9, 1955, act regardless of when administrative action was 
actually taken to place the members concerned on the retired list. 
Also, we held that members placed upon the retired list in commis- 
sioned grades pursuant to section 2 (a) are to be viewed as having 
been spam to such commissioned grades and, consequently, sub- 
ject to the prohibitory provisions of the Dual Employment Act of 
July 31, 1894, as amended (5 U.S. C. 62). This act provides that no 
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person who holds an office the salary or annual compensation attached 
to which amounts to the sum of $2,500 shall be appointed to or hold 
any other office to which compensation is attached unless specifically 
authorized by law, and officers retired for length of service are within 
the purview of the act. Recognizing, however, that certain of our 
prior decisions might be viewed as indicating that the 1894 act would 
not be applicable in the case of members retired under section 2 (a), 
we held in decision of October 9, 1956 (36 Comp. Gen. 288), that the 
dual office principles of the decision of May 22, 1956, should be applied 
from the date of that decision or the date of the action effecting the 
appointment to a commissioned grade on the retired list, whichever 
was later, and that dual compensation refunds should be required on 
that basis. Copies of those decisions are enclosed for your 
information. 

Our records show that Mr. McGarry was retired April 1, 1956, as a 
commissioned warrant officer. under the provisions of section 2 (a) of 
the 1955 act with retired pay of $2,240 per annum, and that from that 
date until August 3, 1956, he was employed in a civilian position at 
the New York Naval Shipyard with compensation in excess of $2,500 
perannum. Under the above-cited decisions he is required to refund 
the civilian compensation received by him for the period from May 23 
e pune 3, 1956. The purpose of H. R. 9775 is to relieve him of this 
iability. 

While the dual office aspect of the act of August 9, 1955, may not 
have been clearly indicated by its terms or our prior decisions and 
Mr. McGarry may not have been at fault, we do not view with favor 
legislation which grants preferential treatment to a single individual 
over other individuals similarly situated, and there are other Fleet 
Reservists in the Navy in like circumstances who either have refunded, 
or will be required to refund, some or all of the civilian compensation 
received by them. Hence, we do not recommend that this bill be 
favorably considered. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


CompTROLLER GENERAL OF THE UNITED STATEs, 
Washington, May 22, 1956. 
The honorable the Secretary oF THE Navy. 

Dear Mr. Secretary: Reference is made to letter of January 26, 
1956, from the Assistant Secretary of the Navy (Personnel and Reserve 
Forces) forwarding a letter dated December 8, 1955, from the dis- 
bursing officer, Special Payments Division, Navy Finance Center, 
requesting decision on several questions concerning the retired status 
and pay of those members of the Fleet Reserve and Fleet Marine 
Corps Reserve who have been placed on the retired list of the Navy 
in accordance with the provisions of section 2 (a), act of August 9, 
1955, 69 Stat. 615. 

Public Law 318, 84th Congress, the act of August 9, 1955, cited 
above, is as follows: 

“That the Act of February 21, 1946 (60 Stat. 26) as amended, is 
further amended by— 
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“‘(a) inserting in section 6 after the word ‘thereof’ where it 
first occurs a comma and the phrase ‘including any member of the 
naval service temporarily appointed to commissioned grade whose 
permanent status is enlisted,’ ; 

““(b) adding at the end of section 6 the following new sentence: 
‘As used in this section “active commissioned service” includes 
all active service performed under a temporary appointment to a 
commissioned grade, including a commissioned warrant grade, 
by an officer whose permanent status is enlisted.’; and 

‘“*(c) deleting section 7 (c). 

“Smc. 2. (a) Any person who, on the date of enactment of this Act, 
is a member of the Fleet Reserve or Fleet Marine Corps Reserve and 
who prior to his transfer thereto— 

“(1) was serving under a temporary appointment in a com- 
missioned grade, and 

‘“‘(2) had completed more than twenty years of active service in 
the Navy, Marine Corps, Army, Air Force, or Coast Guard, or 
the reserve components thereof, including active duty for train- 
ing, at least ten years of which was active commissioned service, 
may, in the discretion of the President, be placed on the retired 
list with the highest rank in which he evan satisfactorily before 
his transfer to the Fleet Reserve or Fleet Marine Corps Reserve, 
if application therefor is made within ninety days after the 
enactment of this Act. 

“(b) Any person transferred to the retired list under subsection (a) 
is entitled to retired pay at the rate of 24 per centum of the active 
duty pay, with longevity credit, of the grade in which he is placed on 
the retired list, mauttiolind by the number of years of service for which 
entitled to credit in the computation of his active duty pay at the 
time of transfer to the Fleet Reserve or Fleet Marine Corps Reserve, 
not to exceed a total of 75 per centum of the active duty pay of that 
rank. A fractional year of six months or more shall be considered a 
full year in computing the number of years of service by which the 
rate of 2 per centum is multiplied.” 

It is stated that notices as to the eligibility requirements, etc., for 
retirement under section 2 (a) were mailed on or about August 18, 
1955, to all Fleet Reservists entitled to retainer pay on August 9, 
1955, and that a number of applications were received for retirement 
under the provisions of that section. It was necessary, in order to 
properly process these applications, to review each case individually 
with respect to the computation of creditable service and also with 
respect to the fitness reports to make a determination concerning 
satisfactory service in a given rank prior to transmittal of such applica- 
tions to the Secretary of the Navy for his approval action. In 
illustration, it is pointed out that the application of Lt. (jg.) Forrest 
Robinson, United States Navy (retired), was dated August 15, 1955, 
but was not approved until October 26, 1955, due to administrative 
delays inherent to the processing procedures. 

In our decision dated July 22, 1952 (32 Comp. Gen. 38) we held 
(quoting the syllabus) that “A temporarily appointed commissioned 

off er of the Regular Navy who retains his permanent enlisted status 
and who completes at least 10 years of active commissioned service is 
not to be regarded as ‘an officer of the Regular Navy’ within the 
purview of section 6 of the act of February 21, 1946, so as to be en- 
titled thereunder to retirement after 20 years of active service.” 


I eeereeeeneeseneeereemestneesnnensesmenneseennsenesenenncu scenes ne ree 
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The effect of that decision was to limit temporary officer personnel 
with permanent enlisted status in the Navy to the benefits prescribed 
in the provisions of law applicable to their permanent enlisted status 
only, i. e., transfer in their enlisted status to the Fleet Reserve or Fleet 
Marine Corps Reserve with subsequent further transfer to the retired 
list of the Navy or Marine Corps, upon the completion of 30 years’ 
service, including time in the Fleet Reserve or Fleet Marine Corps 
Reserve (34 U.S. C. 854-854g¢), plus advancement on the retired list 
to their officer rank if otherwise eligible for such advancement under 
other provisions of law. The exclusion of temporary officer personnel 
with permanent enlisted status in the Navy from the privilege of 
retiring in their officer status, i. e., as “officers,” after 20 years’ 
service was considered to be inequitable and led to the enactment of 
Public Law 318 to overcome the holding in the decision of July 22, 
1952. 

Public Law 318 was enacted and became effective on August 9, 1955. 
Under the provisions of section 1 of that act, temporary oificers of the 
naval service with permanent enlisted status who meet the prescribed 
requirements have been entitled since that date to voluntary retire- 
ment under section 6 of the act of February 21, 1946, 60 Stat. 27, as 
amended (34 U.S.C. 410b). Section 2 (a) of Public Law 318 extends 
to those persons who, on August 9, 1955, were members of the Fleet 
Reserve or Fleet Marine Corps Reserve, and who, prior thereto, had 
served under a temporary appointment in a commissioned grade and 
had completed more than 20 years of active service, at least 10 years 
of which was active commissioned service, the qualified right to be 
placed on the retired list, at the President’s discretion, in the highest 
rank in which they served satisfactorily before their transfer to the 
Fleet Reserve or Fleet Marine Corps Reserve “‘if application therefor 
is made within 90 days’’ after August 9, 1955. Thus, those persons 
who, on August 9, 1955, were members of the Fleet Reserve or the 
Fleet Marine Corps Reserve and who on that date met the conditions 
specified in section 2 (a) of Public Law 318, are accorded voluntary 
retirement privileges which correspond with those granted in section 1 
of the act, effective from and after August 9, 1955, to temporary 
officer personnel with permanent enlisted status in the Navy. 

The several questions submitted by the disbursing officer are as 
follows: 

“‘(a) Whether retired pay under section 2 (b) of the act of August 9, 
1955, may be credited (1) from date of enactment of Public Law 318, 
(2) from August 15, 1955, date of application, (3) from September 1, 
1955, first day of month following date of application, or (4) from 
October 26, 1955, date of approval. 

(6) Where member was transferred to the Fleet Reserve and 
served on active duty subsequent to transfer, may such active duty 
subsequent to transfer be credited in determining (1) longevity credit 
of the rank in which retired and (2) years of service credited for 
percentage multiple purposes in computing retired pay. 

“‘(e) If retirement of the Fleet Reservists is effected under the act 
of August 9, 1955, while serving on active duty, is he entitled upon 
release to inactive duty to credit for active service performed prior 
and/or subsequent to retirement in determining longevity credit of 
rank in which retired and in computing service for percentage multiple 
purposes in computing retired pay under section 516 of the Career 
Compensation Act of 1949, 
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““(d) Whether members retired under section 2(a) of the act of 
August 9, 1955 are subject to the dual employment provisions of the 
act of July 31, 1894, as amended (5 U.S. C. 62).” 

It would appear that the Congress intended that all qualified mem- 
bers of the Fleet Reserve and the Fleet Marine Corps Reserve making 
application for retirement under section 2(a) of the 1955 act within 
the 90-day period specified in that section should, if granted such re- 
tirement, be treated alike with respect to the effective date of retire- 
ment. Accordingly, while the language of the statute is not clear on 
that point, it is our view that all qualified members of the Fleet 
Reserve and Fleet Marine Corps Reserve who made application 
within the 90-day period specified in the law, are entitled to and 
should receive the voluntary retirement pay benefits provided in 
section 2(a) on an equal basis. Therefore, all such qualified members 
who have been placed on the retired list in the discretion of the Presi- 
dent, pursuant to the authority of section 2(a), may be considered as 
having become entitled to retirement effective August 9, 1955, sub- 
ject, however, to the Uniform Retirement Date Act of April 23, 1930 
(46 Stat. 253, 5 U.S. C. 47a), which providés that every Federal re- 
tirement ‘shall take effect on the Ist day of the month following the 
month in which said retirement would otherwise be effective.” On 
that basis, September 1, 1955, will be regarded for pay purposes as 
the effective date of retirement in all such cases. Question (a) is 
answered accordingly. 

Section 2 (b) of Public Law 318 prescribes the basis for computing 
the retired pay of members of the Fleet Reserve and Fleet Marine 
Corps Reserve transferred to the retired list of the Navy, under the 
authority of section 2 (a) of that act, in the highest rank in which 
they satisfactorily served. An individual so transferred is entitled 
to retired pay at the rate of 2% percent of the active-duty pay, with 
longevity credit, of the grade in which he is placed on the retired 
list, multiplied by the number of years of service for which entitled 
to credit in the computation of his active-duty pay at the time of his 
transfer to the Fleet Reserve or Fleet Marine Corps Reserve, not to 
exceed a total of 75 percent of the active-duty pay of that rank. 
Since, as held in reply to question (a) above, September 1, 1955, is to 
be regarded for pay purposes as the effective date of retirement of all 
qualified members transferred to the retired list of the Navy pursuant 
to the provisions of section 2 (a), such a member is entitled to have 
his retired pay computed, effective September 1, 1955, on the basis 
of the active-duty pay of the grade in which placed on the retired 
list, with credit for all service which he was entitled to count for 
active-duty pay purposes at that time. However, the number of 
years of service creditable in determining the percentage multiple to 

e used in computing his retired pay is fixed by section 2 (b) as the 
number of years of service for which entitled to credit in the computa- 
tion of his active-duty pay at the time of his transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve. Accordingly, question (b-1) 
is answered in the affirmative and question (b-2) is answered in the 
ne*ative. 

Section 516 of the Career Compensation Act of 1949 (63 Stat. 832, 
37 U.S, C. 316) in pertinent part expressly provides that the retired 
pay of an individual, whose status brings him within the scope of 


those statutory provisions, “‘shall * * * upon bis release from active 
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duty * * * be computed by multiplying the years of service credit- 
able to him for purposes of computing retired pay * * * at the time 
of his retirement * * * plus the number of years of subsequent 
active duty performed by him by 2% per centum, and by multiplying 
the product thus obtained by the base and longevity pay or the basic 
pay, as the case may be, of the rank or grade in which he would be 
eligible, at the time of his release from active duty, to be retired * * * 
except for the fact that he is already a retired person.’’ Qualified 
members of the Fleet Reserve and Fleet Marine Corps Reserve serving 
on active duty when transferred to the retired list effective September 
1, 1955 (see answer to question (a) above), under authority of section 
2 (a) of Public Law 318, would be entitled, if immediately placed on 
inactive duty, to have their retired pay computed as of that date on 
the basis set forth in the answers to questions (b-1) and (b—2) above. 
Such members would be further entitled, by virtue of section 516 of 
the Career Compensation Act of 1949, to an increase in retired pay 
for any period of active duty performed by them after September 1, 
1955, the effective date of their retirement. In other words, members 
of the Fleet Reserve and Fleet Merine Corps Reserve who were 
transferred to the retired list of the Navy effective as of September 1, 
1955, under authority of section 2 (a) of Public Law 318, while serv- 
ing on active duty, are entitled under section 516, Career Compensa- 
tion Act of 1949, to include, when subsequently released from active 
duty, all active duty performed by them on and after September 1, 
1955, in determining the basic pay to be used in the computation of 
their retired pay. Likewise, all active duty performed on and after 
September 1, 1955, the effective date of retirement in such cases, may 
be credited in computing the number of years of service for the per- 
centage multiple purposes of section 516. Question (c) is answered 
accordingly. 

In question (d) inquiry is presented whether those members of the 
Fleet Reserve and the Fleet Marine Corps Reserve who are retired 
under authority of section 2 (a) of Public Law 318 are subject to the 
dual employment provisions of the act of July 31, 1894, 28 Stat. 205, 
as amended, which are as follows (quoting from 5 U. S. C. 62): 

‘No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred 
dollars shall be appointed to or hold any other office to which com- 
pensation is attached unless specifically authorized thereto by law; 
but this shall not apply to retired officers of the Army, Navy, Air 
Force, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. Retired enlisted 
ment of the Army, Navy, Air Force, Marine Corps, or Coast Guard 
retired for any cause, and retired officers of the Army, Navy, Air Force, 
Marine Corps, or Coast Guard who have been retired for injuries re- 
ceived in battle or for injuries or incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to hold or 
to have held an office during such retirement.” 

The prohibition contained in the first sentence of the above-quoted 
statutory provisions is directed against the appointment to “any other 
office” to which compensation is attached of a person who holds “‘an 
office” the salary or annual compensation attached to which amounts 
to $2,500. However, retired enlisted men of the Army, Navy, Air 
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Force, Marine Corps, or Coast Guard, retired for any cause, and retired 
officers of the Army, Navy, Air Force, Marine Corps, or Coast Guard 
who have been retired for injuries received in battle or for injuries or 
incapacity incurred in line of duty are exempted from such inhibition 
by virtue of the second sentence as added by the amending act of 
May 31, 1924 (43 Stat. 245). 

Section 2 (a) of Public Law 318 expressly provides that any member 
of the Fleet Reserve or Fleet Marine Corps Reserve who qualified and 
made application within 90 days, etc., for the benefits therein pre- 
scribed may, in the discretion of the President, be placed on the 
retired list “with the highest rank in which he served satisfactorily 
before his transfer to the Fleet Reserve or Fleet Marine Corps Re- 
serve.” The legislative history of Public Law 318, definitely estab- 
lishes that the basic purpose of section 2 (a) was to permit “these 
individuals to be retired as officers in their highest grade satisfactorily 
served.” (See p. 3, H. Rept. No. 869, 84th Cong., Ist sess., on the 
bill H. R. 2112, which became Public Law 318). Thus, under the 
specific terms of section 2 (a), all individuals transferred to the retired 
list of the Navy pursuant thereto have been placed on the retired list, 
as a result of discretionary action taken by the President, in the officer 
rank corresponding to the highest temporary officer rank in which 
they had served satisfactorily before they were transferred to the 
Fleet Reserve or Fleet Marine Corps Reserve. It would seem 
therefore, that the President’s action to effect retirement under 
section 2 (a) in a particular case should be viewed as tantamount to 
the “appointment” of the person concerned as an “officer” on the 
retired list and that members so transferred to the retired list of the 
Navy should not be viewed as ‘Retired enlisted men of the * * * 
Navy” within the meaning of the exemption in the 1894 statute to 
the prohibitory provisions of that statute. Hence, it is our view that 
members so transferred should be considered as subject to such 
prohibitory provisions, assuming that they are not within the specific 
exemption pertaining to officers retired for injuries received in battle 
or for injuries or incapacity incurred in line of duty. Question (d) 
is answered accordingly. 

A further question is presented in the Assistant Secretary’s letter 
of January 26, 1956, as to whether members retired pursuant to the 
provisions of section 6 of the act of February 21, 1946 (60 Stat. 27), as 
amended by section 1 of Public Law 318, are likewise subject to the 
dual employment provisions of the 1894 law (5 U.S. C. 62). 

Section 6, act of February 21, 1946, as amended by the acts of 
August 4, 1955 (69 Stat. 493) and August 9, 1955 (69 Stat. 614) pro- 
vides as follows (quoting 34 U.S. C. A. 410b): 

“When any officer of the Regular Navy or the Regular Marine 
Corps or the Reserve components thereof, including any member of 
the naval service temporarily appointed to commissioned grade whose 
permanent status is enlisted, has completed more than twenty years of 
active service in the Navy, Marine Corps, Army, Air Force, or Coast 
Guard, or the Reserve Components thereof, including active duty for 
training, at least ten years of which shall have been active com- 
missioned service, he may at any time thereafter, upon his own appli- 
cation, in the discretion of the President, be placed upon the retired 
list on the first day of such month as the President may designate. 
As used in this section ‘active commissioned service’ includes all active 
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service performed under a temporary appointment to a commissioned 
grade, including a commissioned warrant grade, by an officer whose 
permanent status is enlisted.” 

In view of the above quoted statutory provisions the voluntary re- 
tirement of an officer of the Navy, including any member of the 
naval service temporarily appointed to commissioned grade whose 
permanent status is enlisted, is accomplished in the discretion of the 
President, in the individual’s “officer’’ status. Accordingly, what we 
have stated in answer to question (d), above, has equal application to 
all members of the naval service who are retired as “officers” under 
the authority of section 6, act of February 21, 1946, as amended. 

Sincerely yours, 
Frank H. Werrzen, 
Assistant Comptroller General of the United States. 


O 
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FRANK A. GYESCEK 


Marca 19, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Donouve, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9885] 

















The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9885), for the relief of Frank A. Gyescek, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 
Page 2, line 5, strike “in excess of 10 per centum thereof’; 


PURPOSE 






The purpose of the proposed legislation is to pay Frank A. Gyescek, 
of Pittsburgh, Pa., $176.59 in full settlement of his claims against the 
United States for reimbursement of the cost of repairs to his parked 
automobile which was struck by a United States mail truck on April 
20, 1957, on Vickory Street, Pittsburgh, Pa. 


STATEMENT 













On April 20, 1957, five surplus vehicles were parked near Mr. 
Gyescek’s car. These five surplus vehicles were to be sold, and had 
been parked in that place for several days. Mr. Gyescek had parked 
his car on Vickory Street near Magee Street and left it there for some 
time. When he returned he found that one of the surplus vehicles, a 
mail truck, had rolled down a hill and collided with his car. No one 
apparently had witnessed the accident. On the windshield of the car 
Mr. Gyescek found the following note: 


Your vehicle was damaged when one of the mail trucks 
parked across from you had its brakes released and it drifted 
across the street. For information concerning the damage 
call the Post Office Garage Monday, April 22. Ask for Mr. 
Tappe, GRant 1-0800—Ext. 582. 
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Mr. Gyescek’s car, a 1953 Buick sedan, was damaged so as to require 
$176.59 worth of repairs. These repairs included replacement of the 
rear bumper face bar, straightening the frame, and repairs to the rear 
lid and light assemblies. Mr. Gyescek paid for these repairs and sub- 
mitted a paid repair bill to the committee to show that these repairs 
actually had been made. 

The report of the Post Office Department to this committee on the 
bill recommends enactment of the bill on the ground that Mr. Gyes- 
cek’s automobile was damaged by a postal vehicle through no fault 
of hisown. That report further states that— 


* * * unidentified persons, alleged to have been children, 
released the brakes of the truck, which in turn, caused it to 
roll downgrade into a collision with Mr. Gyescek’s properly 
parked automobile. Since the accident did not result from 
negligence on the part of any postal employee, the Depart- 
ment was eaenad to disallow an administrative claim for 
damages filed by Mr. Gyescek under the Federal Tort Claims 
Act. 


Under these circumstances and in view of the favorable recom- 
mendation of the Post Office Department, the committee recommends 
that the bill be considered favorably. 


Post Orrice DrpartTMENT, 
OrricE OF THE GENERAL COUNSEL, 
Washington, D. C., February 19, 1958. 
Hon. Emanvet CEtLier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuairMAan: Reference is made to the request for a 
report on H. R. 9885, a bill for the relief of Frank A. Gyescek. 

This bill would authorize payment of $176.59 to Frank A. Gyescek, 
of Pittsburgh, Pa., in full settlement of Mr. Gyescek’s claim against 
the United States for damages resulting to his automobile when it 
was struck by a mail truck on April 20, 1957, at Pittsburgh, Pa. 

An investigation by the Department disclosed that the mail truck 
was 1 of 5 surplus vehicles which had been properly parked in the 
same location for several days awaiting a prospective buyer, when 
unidentified persons, alleged to have been children, released the brakes 
of the truck, which in turn, caused it to roll downgrade into a collision 
with Mr. Gyescek’s properly parked automobile. Since the accident 
did not result from negligence on the part of any postal employee, the 
Department was required to disallow an administrative claim for 
damages filed by Mr. Gyescek under the Federal Tort Claims Act. 

In view of the foregoing, since Mr. Gyescek’s automobile was 
damaged by a postal vehicle through no fault of his own, this Depart- 
ment recommends enactment of H. R. 9885. 

The Bureau of the Budget has advised that there would be no objec- 
tion to the submission of this report to the committee. 

Sincerely yours, 
Hersert B. WarsBuRTON, 
O Acting General Counsel. 
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STATE HOUSE, INC. 


Marcu 19, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. AsHmore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 11203] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 11203) for the relief of State House, Inc., having considered 
the same, report favorably thereon without amendment and recom- 
mend that the b bill do pass. 

The purpose of the proposed legislation is to pay the sum of 
$63,318 to State House, Inc., representing the amount reported b 
the Court of Claims to Congress in response to H. Res. 290, 84t 
Congress (congressional No. 14-55, decided January 15, 1958), to be 
the amount of losses sustained by the said State House, Inc., result- 
ing from the Government's failure to consummate a contract to 
lease premises known as the State House, located at 2122 Massa- 
chusetts Avenue NW., asceeaian District of Columbia. Attor- 
neys have been connected with the claim through the Court of 
Claims. The court’s findings and opinion is as follows: 
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Gn the Gnited States Gourt of Claims 


Cong. No. 14-55 
(Decided January 15, 1958). 


THE STATE HOUSE, INC. v. THE UNITED STATES 


Mr. George P. Lemm, for the plaintiff. Mr. Francis P. 
Noonan was on the briefs. 

Mr. Herbert Pittle, with whom was Mr. Assistant At- 
torney General Perry W. Morton, for the defendant. 


OPINION 


Mappen, Judge, delivered the opinion of the court. 

We have this case pursuant to H. Res. 290, 84th Cong., 
1st sess., the purport of which Resolution is shown in finding 
2. The case has to do with the Government’s negotiating 
for, but never legally consummating, a lease on an apartment 
building in Washington, D. C., which building was under 
construction for the plaintiff in 1950. On October 30, 1950, 
when the building was 73 percent completed, the Govern- 
ment’s General Services Administration (GSA), which has 
the task of acquiring space for occupancy by Government 
agencies, was looking for additional space because of the 
expansion of Government activities resulting from the war 
in Korea. 

A GSA representative inquired of the plaintiff as to the 
possibility of leasing the apartment building for Govern- 
ment occupancy. The plaintiff was willing, but the parties 
recognized that there were problems, one of which was 
whether the Federal Housing Administration (FHA), 
would be willing to guarantee the mortgage on the property 
if it was to be occupied by the Government, and not by 
private tenants. This question and the numerous details 
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about the elimination and storage of kitchen equipment and 

lighting fixtures, the extent to which the bathrooms were 
to be left unfinished, etc., accounted for a long period of 
negotiation. 

On January 18, 1951, the plaintiff sent to GSA a written 
offer to lease the apartment building for $400,000 a year. 
GSA decided to advertise for space. The plaintiff bid in 
response to the advertisement, again offering its building 
for $400,000 a year. GSA prepared a lease of the plaintiff’s 
building and began to put it through the necessary channels 
for approval and execution. It did not send the lease to the 
plaintiff. 

In the meantime, late in February, and in March and early 
April, 1951, the Armed Services Committee of the House of 
Representatives was taking an interest in GSA’s acquisition 
of additional office space, and on April 3 the Committee 
concluded that the leasing of apartment buildings for office 
space was uneconomical] and unwise, and wrote a letter to 
the Secretary of Defense so advising him. GSA thereupon 
notified the plaintiff that it would not lease the plaintiff’s 
building. 

During the period of several months in which both the 
plaintiff and GSA thought that GSA, either by a negotiated 
lease or by eminent domain, would acquire the occupancy of 
the plaintiff’s building, work on the building was carried 
on on the assumption that it was to be occupied by the GSA 
as office space. The water and waste pipes that would have 
emerged from the walls for the connection of fixtures were 
cut or left in the walls and plastered over. The painting 
of the rooms was done according to the directions of GSA. 
The kitchen equipment was taken to storage off the premises. 
A complicated and expensive special telephone installation 
was ordered from the telephone company and largely 
completed. 

When it was decided that GSA would not lease the plain- 
tiff’s building, the things that had been done on the assump- 
tion that the lease would be made had to be undone, and the 
building had to be completed for household occupancy by 
private tenants. This reconversion took money, and time. 
The significance of the time was, of course, that it delayed 
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the completion of the building and its occupancy by rent 
paying tenants. 

The plaintiff says that the conversion and reconversion 
delayed the completion of the building for 5 months; that 
its net rentals would have been $336,682 per annum,: or 
$140,284.15 for the 5 months. The Government says that 
the delay was much less than that, and points to several 
other causes of delay which had no relation to the abortive 
negotiations for the lease. The plaintiff claims this lost 
rent, as well as some $110,000 of out-of-pocket expense in- 
curred in preparing the building for Government use and 
later reconverting it for private use. The items of that 
expense are listed in finding 53. As will appear hereinafter, 
we find it unnecessary to resolve the question of how long 
occupancy was delayed by the conversion and reconversion. 

The plaintiff’s offer, made on January 18, 1951, proposed 
a lease for 1 year, renewable at the option of the Govern- 
ment from year to year up to April 1, 1956. GSA’s draft 
of a lease, never submitted to the plaintiff, was for an initial 
term beginning April 1, 1951, and ending June 30, 1951, with 
an option in the Government to renew from year to year 
thereafter, on giving 90 days’ notice. We suppose that the 
terms and dates proposed by the Government were intended 
to set the periods according to the Government’s fiscal year. 
We are not told whether it would have been legally impos- 
sible for the first period of the lease to extend into the 
following fiscal year. We suppose that the plaintiff would 
not have been willing to undergo the expense of the con- 
version with no contractual assurance of more than 3 months’ 
rent from the Government. 

We know, however, from the plaintiff’s own offer of Jan- 
uary 18, 1951, that it would have been willing to give GSA 
a lease for 1 year, with no assurance that it would be re- 
newed. If then, the lease had been made as the plaintiff 
desired to make it, it would have terminated at the end of 
the year, unless the Government elected to renew it. On 
its termination, the plaintiff would have had to make the 
same expenditures for reconverting the apartment building 
for private household occupancy that it had to make in the 
instant case. Rent paying occupancy by private tenants 
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would have been delayed for the same length of time while 
the reconversion was being carried out. That means, of 
course, that the plaintiff, in being willing to make a 1-year 
lease, contemplated amortizing the anticipated ultimate ex- 
pense of reconversion as far as possible during that year, 
and, as to the rest of it, speculated on the well founded 
probability that GSA, once it occupied the building, would 
renew its lease one or more times after the first year. 

If the 1-year lease offered by the plaintiff had in fact been 
made, and if the Government had vacated the property at 
the end of the year, the plaintiff would have had neither a 
legal nor equitable claim to recover its unamortized costs of 
reconversion. It would merely be in a position of having 
its well founded expectations disappointed. 

When one considers that the plaintiff, if it had obtained 
the Government’s signature on the lease which it was willing 
to make, would have subjected itself to the same expenses 
of storage and reconversion, and would have faced the same 
period of loss of rent while the building was being recon- 
verted for private occupancy, one wonders why the plaintiff 
was willing to make such a lease. The answer must be that 
the lease to the Government at $400,000 a year compared to 
leasing to private tenants at $336,682 a year would have been 
enough more profitable to the plaintiff to justify this addi- 
tional expense and loss of rent at the end of the Govern- 
ment’s occupancy. Since that occupancy could, according 
to the lease tendered by the plaintiff, have terminated at the 
end of 1 year, it is apparent, as we have seen, that the plain- 
tiff was counting on several renewals by the Government to 
make up the part of the expense and loss which it would not 
recover during the year of the lease. 

The plaintiff’s loss from the failure of the Government to 
accept the contemplated lease was the difference in rentals 
between the amount provided in that lease and the amount 
which would have been received from private tenants dur- 
ing the period of the lease. That difference is $63,318. The 
computation of the difference in rental cannot be carried 
beyond 1 year because, as we have seen, the plaintiff, if the 
contemplated lease had been executed, would have had 
neither a legal nor moral right to insist that the Govern- 
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ment renew its lease and make further payments of rent. 

The completion of the building according to thé Govern- 
ment’s specifications, rather than according to the plaintiff’s 
original plan, was done because both the plaintiff and the 
Government assumed that they could agree on the terms of 
a lease, and that the lease would be made. The Govern- 
ment’s representatives in the negotiation had authority to 
execute a lease. The consummation of the transaction did 
not fail because higher authority whose approval was neces- 
sary finally disapproved the contract. Cf. Kilmer Village 
Corporation v. United. States, No. 479-52, decided July 12, 
1957. It failed because of the interposition of a force 
majeure, the expressed opinion of a Committee of the House 
of Representatives. The plaintiff acted, not without reason, 
on the assumption that since it was dealing with those who 
had legal authority to make the lease, the lease would be 
made. It was not made and the plaintiff lost $63,318 because 
it had acted upon that assumption. Our conclusion is that 
the plaintiff has an equitable claim for that amount, if we 
use the expression “equitable claim” in the sense of one 
founded upon morality and good conscience. We so report 
to the House of Representatives. 

It is so ordered. 

Reep, Justice (Ret.), sitting by designation; WHrrakKeERr, 
Judge; Lirrteton, Judge; and Jones, Chief Judge, concur. 


FINDINGS OF FACT 


The court, having considered the evidence, the briefs and 
argument of counsel, and the report of Commissioner 
William E. Day, makes findings of fact as follows: 

1. The plaintiff is a corporation, organized in 1949 under 
the laws of the State of Maryland, and is engaged in the 
operation of an apartment house which it owns, known as 
The State House, located at 2122 Massachusetts Avenue, 
N. W., Washington, D. C. 

2. This action was filed pursuant to Resolution 290, of the 
United States House of Representatives, agreed to on July 
19, 1955. The resolution directs this court to report findings 
of fact and conclusions as shall be sufficient to inform the 
Congress of the nature and character of the demand of the 





STATE HOUSE, INC. 7 


plaintiff as a legal or equitable claim and the amount, if 
any, legally or equitably due to the plaintiff from the 
United States. 

3. During all times pertinent to this proceeding, the officers 

of The State House, Inc., were: 

Jerry Maiatico President. 

George P. Lemm Secretary-Treasurer and General 
Counsel. 

Mathilda M. Kirchner Assistant Secretary. 

Rose Maiatico Vice President. 

4. Mr. Jerry Maiatico is, and for many years has been, en- 
gaged in the construction business in the Washington, D. C., 
area. He has constructed many large office buildings as 
well as apartments. He is a builder of demonstrated ability 
and experience. 

5. Early in 1949, an insurance company as mortgagee, and 
Mr. Maiatico as sponsor for the plaintiff company, proposed 
mortgagor, made application to the Federal Housing Com- 
missioner for an insurance commitment, pursuant to the 
terms of the National Housing Act, upon a loan of $2,600,000 
for the purpose of constructing an apartment house of 313 
family units, 885 rooms, 8 stories, with semibasement and 
subbasement. 

Apparently the application was approved, since construc- 
tion of the building commenced in August 1949 with an FHA 
insured loan in the amount referred to above. The building 
was constructed by Maiatico for the plaintiff company. 

6. In the latter part of 1950, because of the hostilities in 
Korea, General Services Administration had been requested 
by various Government agencies to provide additional office 
space for such agencies. On about October 30, 1950, Mr. 
H. M. Fitzgerald, Chief of the Leasing Branch, Real Estate 
Division of the Regional Office of General Services Admin- 
istration, called Mr. George P. Lemm, an officer of the plain- 
tiff company, to discuss another matter. In this discussion 
Mr. Fitzgerald told Mr. Lemm that it might become neces- 
sary to acquire the plaintiff’s apartment house for use as 
office space. At this time the plaintiff’s apartment house 
was 73 percent completed according to the FHA project 
inspection report. 
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As a result of Fitzgerald’s telephone call, Maiatico and 
Lemm, on October 31, 1950, went to Fitzgerald’s office to 
discuss the matter in person. It should be noted that 
Maiatico had had prior dealings concerning other buildings 
with this office, and at this conference (October 31) had 
extended discussions about proposals concerning the erection 
of an office building on the Cosmos Club site in Washington. 

With regard to the plaintiff’s apartment project, the pos- 
sibility of condemnation was raised by Mr. Fitzgerald. 
Maiatico indicated his willingness to lease the building when 
completed and discussed the proposed rental of from $400,000 
to $425,000 per year stating that there would be about 200,000 
square feet of space in the finished building. He raised the 
question concerning financing. He expressed some doubt as 
to whether FHA would continue to finance the existing Title 
608 loan if the Government should lease the building for 
office quarters. On the same day Mr. Maiatico, on behalf 
of the plaintiff, wrote a letter to FHA requesting advice 
as to whether that agency would permit the building to be 
leased to the Government for office quarters and continue the 
insurance on the existing loan. 

7. From about October 31, 1950, to about January 18, 1951, 
conferences were held almost daily between representatives 
of GSA and of the plaintiff. 

8. By November 14, 1950, GSA was apparently dissatis- 
fied with the plaintiff’s proposal because an assistant general 
counsel of that office telephoned Mr. Fitzgerald stating that 
Mr. Jess Larson, Administrator of GSA, had directed that 
the negotiation with the owner be stopped and to proceed at 
once with condemnation of the plaintiff’s building. 

9. Mr. L. A. Ziernicki, Mr. Fitzgerald’s superior in the 
GSA regional office, by memorandum of November 14, 1950, 
to J. E. Moody, Assistant General Counsel, in response to 
the direction referred to above, made the following state- 
ment : 

My only comment on this situation at the present 
moment is this. The asking prices of $425,000 rental 
per annum for the State House, and $365,000 rental per 
annum for the Boston House, appear to be within the 
limitations of the Economy Act. Undoubtedly, based 
on our conversation with Justice Department officials 
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the other day, the condemnation price would be con- 
siderably below the asking price, unless greatly in- 
creased a restoration costs, including loss of rent dur- 
ing the reconversion period at the conclusion of our 
tenancy. The acceptance of the owners’ proposal would 
place the responsibility of those costs basically upon the 
owners if an understanding is reached with them alon 
those lines now. In view of this, I wonder if it wank 
not be wise, before these letters go out, to reopen, mo- 
mentarily, negotiations with the owners to get a firm 
reply to the questions as to whether they can complete 
any financial arrangements other than the Federal 
Housing Agency insurance method currently in force. 

Incidentally, the offer from the owners of the Boston 
House was a voluntary action on their pari since we did 
not solicit it. In the case of the State House, we tele- 

honed the owner with regard to another matter and 

uring that conversation we inquired as to whether he 
would be interested in leasing the State House to the 
Government. I believe that his offer was a result of our 
inquiry. 


10. On November 15, 1950, Mr. Fitzgerald called Maiatico 
and then talked to Mr. Lemm, asking specifically : 


If FHA insurance could not be continued—could you 
arrange private financing ? 


Mr. Lemm told Mr. Fitzgerald that if the Government 
wanted the building it would be up to the Government to 
arrange financing. If the plaintiff went to the existing 
lender, that lender would probably take 30 days to make up 
itsmind. He said further that the plaintiff actually had two 
separate loans, one for construction and one for permanent 
financing. He mentioned a possible $78,000 penalty which 
might be imposed on default of existing loan terms and that 
even if a new lender might be secured (without FHA insur- 
ance), which he doubted, it would in all probability be for a 
smaller amount at a higher rate of interest than the existing 
FHA insured loan. 

11. On November 20, 1950, Thomas C. Barringer, Director 
of the District of Columbia Office, Federal Housing Admin- 
istration, sent the following letter to the plaintiff: 


Reference is made to your recent inquiry as to whether 
or not FHA would approve the leasing of the above 
captioned project to the government for office quarters. 
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We have given this matter careful consideration and 
are of the opinion that a lease as proposed would not 
be in keeping with the intent and purposes of the 
National Housing Act. 


12. Conferences were held at the office of the Commissioner 
of the Federal Housing Administration, attended by Mr. 
Maiatico and Mr. Lemm for the plaintiff, a representative 
of the plaintiff’s lender, an insurance company, and repre- 
sentatives of the General Services Administration. The 
results of such conferences were set forth in a letter dated 
December 12, 1950, addressed to Franklin D. Richards, Com- 
missioner, Federal Housing Administration, signed by Jess 
Larson, Administrator, General Services Administration. 
The letter reads as follows: 


Reference is made to recent discussions between mem- 
bers of our respective staffs regarding the temporary 
utilization for Government offices of space in certain 
multifamily dwellings presently under construction 
within the District of Columbia through the use of 
funds obtained under mortgages insured by the Federal 
Housing Administration under Section 608 of the Na- 
tional Housing Act as amended (12 U.S. C., Sec. 1743). 
As you know, the situation with respect to space in 
which to house activities of the Government concern 
with the defense effort is critical and it has been de- 
termined that the space most immediately available for 
this expanding and urgent defense need is that con- 
sisting of the apartment houses being so constructed. 
While this need is considered to be of a temporary na- 
ture, the probable duration cannot be estimated at this 
time. Reference also is made to a meeting regarding 
the matter which was held in your office on December 1, 
attended by you and various members of your staff; 
a representative of the Equitable Insurance Company; 
the builder of an apartment building presently under 
construction at 2122 Massachusetts Avenue and his 
lawyer; and representatives of my staff. The following 
enthetantinan were reached at this meeting and it 1s 
the purpose of this letter to confirm those understand- 
ings in general terms: 

41) hat the Federal Housing Administration would 
cooperate with the General Services Administration in 
making such space available for temporary occupancy 
as Government offices ; 

(2) That the Federal Housing Administration would 
interpose no objection to negotiations toward that end 
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between the builders and the General Services Admin- 
istration ; 

(3) That the Federal Housing Administration would 
not consider such negotiations on the part of the owners 
to constitute a violation of the convenants contained in 
and a part of the present financing and insurance 
arrangements, provided that the buildings are com- 
pleted by the present builders under existing financing 
and insurance arrangements in accordance with existing 
eras and specifications, except for such modifications as 

o not effect a violation of Section 608 (b) (3) (C) of 
the National Housing Act as amended : 

(4) That the General Services Administration and 
the owner will advise and consult with the Federal 
Housing Administration in working out the details con- 
cerning any omissions and changes necessitated in any 
particular case by Government occupancy ; 

(5) That the portion of the principal amount of the 
obligation of the insured mortgage representing the 
costs to the owner of omissions and changes in the 
approved plans and specifications necessitated by Gov- 
ernment oe of the premises, such as interior 
partition walls within single family units, kitchen equip- 
ment, lighting fixtures, etc., will be placed in escrow 
under arrangements between the Federal Housing Ad- 
ministration, the mortgagee and the owner, and made 
available upon termination of temporary Government 
occupancy for completion of the buildings in accordance 
with the original plans and specifications and/or other 
adequate assurances that upon termination of such tem- 
porary occupancy the property will be completed as con- 
templated by the Federal Housing Administration 
commitment to insure; 

(6) That the Federal Housing Administration as 
holder of the preferred stock of the mortgagor will not 
object to such changes in the mortgagor corporate char- 
ters if required, or will give such consent as may be 
necessary to authorize and enable the mortgagor to nego- 
tiate with the General Services Administration for the 
temporary use and occupancy of the properties ; 

(7) That the General Services Administration will 
negotiate with the owners upon mutually agreeable 
terms, within the concept of this statement of under- 
standing, for the temporary use and occupancy of the 

roperties as office space and will furnish to the Federal 
fousing Administration a copy of each such agreement 
promptly after execution ; 

(8) That the term of any lease executed between 
General Services Administration and the owner will 
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not begin to run until the building has been completed 
under existing financing arrangements in accordance 
with existing plans and specifications, as modified pur- 
suant to understandings stated herein, and the original 
credit instrument finally indorsed for insurance by the 
Federal Housing Administration, provided that the 
Federal Housing Administration will expedite final in- 
surance endorsement so as not to delay occupancy beyond 
physical completion of the building. 

May I express to you my sincere appreciation of the 
manner in which the Federal Housing Administration 
has demonstrated its willingness to cooperate in this 
matter of providing urgently needed office space in which 
to house the defense agencies of the Government. 


I shall appreciate receipt of advice from you at the 
earliest possible date as to whether the understandings 
as stated herein are consistent with your understandings 
resulting from the meeting referred 


to above. 


13. The above quoted letter was replied to by Walter L. 
Greene, Deputy Commissioner, FHA, on December 18, 1950, 
as follows: 


I wish to acknowledge receipt of your letter of Decem- 
ber 12, 1950, and confirm the statements enumerated 
therein. It is my understanding, however, that they 
are intended to apply only to those cases where the need 
of the Government for temporary conversion of the 
housing project to office use is so urgent that in the 
absence of a voluntary agreement of the nature described 
it would be your intention to institute appropriate con- 
demnation proceedings to achieve such objective. If a 
statement to that effect in connection with each case 
could be submitted for our files, it would be of material 
assistance to us in maintaining our records. 

I can assure you that, to meet the emergency you 
describe, we will gladly cooperate to the fullest extent 
possible consistent with our authority. 


On January 8, 1951, Mr. Jess Larson confirmed, by letter, the 
further understanding of the parties referred to in the above 
quoted letter. 

14. On January 12, 1951, a conference was held at the GSA 
regional office, between representatives of the FHA, the 
plaintiff and GSA for the “purpose of determining what 
items of housing apartment equipment would remain in the 
building.” At this conference Maiatico expressed his wish 
to store the refrigerators and kitchen cabinets in the base- 
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ment during occupancy by the defendant. He was told by 
GSA representatives, however, that it would be necessary 
for him to store the equipment elsewhere. Later that day, 
after the FHA representatives left the meeting, negotiations 
were had between representatives of GSA and the plaintiff 
concerning the amount of rental for the plaintiff’s building. 
Similar discussions were continued on January 15, 1951. 

15. On January 15, 1951, Everett L. Butler, Director, Com- 
munications Division, Office, Secretary of the Army, sent the 
following letter to the Chesapeake and Potomac Telephone 
Company, to the attention of Mr. J. B. Bowden, who was 
manager of Government service: 


The following space has been allocated to the Depart- 
ment of Defense to house additional personnel under its 
expansion program: 


Telephone 
Component line re- | Date of occupancy 
quirements 


1438 U St. NW 2-1-51. 
NE EE ee N Me 500 | 2-15 to 3-1-51. 
BIGGRO TIGUER. . 5 00cceesaeedecs 3-15 to 4-1-51. 
119 D St. NE 2-1-51. 


It is requested that immediate orders be issued for the 
installation of the necessary cable facilities to serve these 
locations on an off-premise basis from the Liberty 5-6700 
equipment located at the Navy Building on Constitu- 
tion Avenue. 


16. On January 16, 1951, L. A. Ziernicki, Acting Chief, 
Real Property Acquisition and Utilization Division of the 
GSA regional office wrote to Maiatico enclosing a copy of a 
letter of that same date from Ziernicki to Mr. Thomas C. 
Barringer, FHA, stating thet “I believe that you will find 
the items covered in-the letter confirm the agreements reached 
in our recent conference.” [Italics supplied.] The letter to 
Mr. Barringer is quoted in pertinent part below: 


We have been in contact with the owners of the State 
House, located at 22nd and Massachusetts Avenue NW., 
and it has been determined that we will, in all proba- 
bility, lease the building. The one question still to be 
settled is whether or not the asking price of the owners 
will be too high to permit us to lease the building. It is 
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our hope that the final price agreed upon will be accept- 
able to the owners, as well as the Government. 

In connection with the subject property, representa- 
tives of the owners, of your office, and this office, have 
conferred, and it has been agreed as follows with respect 
to what items of building equipment will be installed 
now or whether installation will be delayed. Agree- 
ment has also been reached on the related items listed: 
{Italics supplied. ] 


1. All kitchen equipment, such as ranges, sinks, 
refrigerators, cabinets, etc., shall not be installed. 

2. All medicine cabinets and other toilet acces- 
sories, including toilet fixtures and wash basins, 
shall be installed. The owners shall be responsible 
to broom clean all tubs. The owners shall leave in 
place such protective covering as is now on these 
tubs. The Govadanant shall not be responsible for 
the removal of this covering at the end of the Gov- 
ernment occupancy. The Government will cover the 
tubs with a plywood or similar cover. 

3. Laundry tubs in the basement shall not be 
installed. 

4. Asphalt tile flooring is to be installed on all 
floor surfaces with the exception of the bathrooms, 
which will be covered in accordance with the orig- 
inal apartment house plan. 

5. The lighting fixtures in the bathrooms, kitch- 
ens, corridors and lobby shall be installed. The 
owe lighting fixtures in the bedrooms and 

ining rooms shall not be installed. All floor plugs 
provided for in the original apartment house plan 
shall be installed. 

6. The painting color scheme shall be mutually 
agreed upon between representatives of the owners 
and this office, it being understood, however, that 
this office shall not require the owners to paint in 
such a manner as will necessitate a complete repaint- 
ing of the building when it is vacated by the Gov- 
ernment. 

7. The elevators shall be provided with such de- 
vices as will permit manual operation. The owner 
requests that he be permitted to maintain the ele- 
vators and provide for such repair and maintenance 
as is necessary. He has agreed that maintenance 
will be on a twenty-four hour day basis. This office 
interposes no objection to the owner taking on this. 
responsibility. 

8. The Government will install a plywood pro- 
tector in such elevators as will be used for the move- 
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ment of furniture and similar items, and shall also 
install a protector in the elevator normally used for 
assenger elevators when such elevators are used 
or the movement of furniture and similar items. 
9. The Government will install a plywood pro- 
tector in order to prevent damage to the wall finish 
in the lobby. 


The above information is forwarded in accordance with 
your request for use in such manner as you may deem 
appropriate. 


17. On January 18, 1951, Mr. Maiatico wrote a letter to 
Mr. Ziernicki in which he stated that due to certain engineer- 
ing problems that would be encountered incident to a change 
in the elevators from automatic to manual operation, item 7 
of Ziernicki’s letter to Mr. Barringer of January 16 should 
be eliminated. Maiatico ended his letter with the following 
statement: 


We take this opportunity of stressing the importance 
of concluding our negotiations into lease form at this 
time as changes have been and are being made having in 
mind GSA occupancy. 


18. Between January 16 and January 18, 1951, further 
negotiations between Mr. Fitzgerald and plaintiff’s officers 
Maiatico and Lemm took place. These individuals took a 
Government lease form and discussed each of the provisions 
of the proposed lease and agreed with each other on a rental 
of $400,000 per annum. Following such discussions, George 
P. Lemm as attorney for the plaintiff, on January 18, 1951, 
sent to L. A. Ziernicki at GSA a written offer to lease the 
plaintiff’s apartment. Such offer reads as follows: 


Having reference to rental negotiations concerning 
the above property, my client (The State House, Inc.) 
has authorized me to offer the rental of this property to 
you on the following terms for a period of one year, with 
option of the Government to renew from apa to year 


on the same terms and conditions provided (a) notice 
be given in writing to the Lessor at least 90 days before 
the lease or any renewal thereof would otherwise expire 
and (b) that no renewal thereof shall extend the period 
of occupancy of the premises beyond April 1, 1956: 


1. Commencement of the lease term shall be April 
1, 1951; provided, however, partial occupancy, prior 
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to commencement of the lease term, may be had by 
the Government and, in which event, proportionate 
rental (based upon extent of such partial occu- 
pancy) shall be paid for such period of partial 
occupancy ; 

2. Annual rent to be $400,000.00, payable monthly ; 

3. Maintenance, repair, and upkeep of the build- 
ing and its mechanical equipment shall be done, and 
the cost thereof to be borne, by the Government, 
excepting that: Lessor will keep up the structural 
membranes of the building and such repairs to build- 
ing and mechanical equipment which are due to ob- 
solescence, faulty construction, and worn-out me- 
chanical equipment; 

4. The printed provisions of your lease “Form 
No. 2”, which are not inconsistent herewith, are 
acceptable. 


All of the enumerated items (excepting wee 
numbered 7) of your letter of January 16, 1951, to ’s 
Mr. Barringer are acceptable. 


19. Between October 31, 1950, and January 18, 1951, a great 
many conferences were held between representatives of the 
plaintiff and GSA, between them and representatives of 


the FHA, and between all of the above and the Commissioner 
of Public Buildings, as well as the General Services Admin- 
istrator. In the beginning, these conferences were held 
almost daily. 

Mr. Ziernicki has testified, and his testimony is accepted, 
that up until about the middle of November 1950, because 
of difficulty in reaching a point of determination (due to 
complications incident to the FHA insured loan), the GSA 
officials felt that the only way to take the building was 
through the process of condemnation. The plaintiff’s rep- 
resentatives were so advised during the discussions with 
them. In this connection a problem of which both GSA 
and plaintiff’s representatives were well aware was the stop- 
page of construction work if condemnation was effected. 

20. Sometime after January 18, 1951, the GSA representa- 
tives concluded that formal advertisements for the renting 
of office space should be solicited and this was accomplished. 
A bid was received from the plaintiff and from one other 
bidder only (The Boston House). From the evidence 
of record negotiations had been carried on with the owners 
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of The Boston House for additional office space which were 
similar to those between GSA and the plaintiff. 

21. There is in evidence as defendant’s exhibit 17 a docu- 
ment entitled “Authorization Order,” signed by F. Kauf- 
holz, Deputy Regional Director, Public Buildings Service 
of the General Services Administration. This authoriza- 
tion order, dated February 23, 1951, apparently passed 
through and was approved by six subordinates of the deputy 
regional director since it bears their initials. It appears 
to be a direction to the staff of the regional office to proceed 
with the leasing of the entire building known as “the State 
House” located at 2122 Massachusetts Avenue NW. The 
proposed effective date of the lease was indicated thereon 
as April 1, 1951 with a note that “(The Government will 
accept delivery of the premises in units of not less than a 
floor)”. The estimated rental was shown at $400,000. The 
appropriation to be charged was shown. Under remarks 
was a note as follows: 


Comptroller’s Office: Please indicate fund clearance 
in order that we may proceed with the leasing of the 


space described above. 


Above the signature of Mr. Kaufholz there was a note in 
his handwriting, “Hold for clearance with Armed Services 
Committee.” It is not shown in the record when that note 
was placed on this exhibit. It was a reference to the com- 
mittee of the House of Representatives which, on February 
27, 1951, held hearings at which representatives of the GSA 
were questioned by members of Congress concerning the 
leasing of the plaintiff’s apartment building for office use 
by the Department of Defense. 

22. Further hearings. were held by a subcommittee of the 
House Armed Services Committee on March 5, 6, 7, and 
16, 1951. The matter of leasing of apartments for use as 
offices by the Department of Defense was the subject of 
testimony by witnesses before the subcommittee. The spe- 
cial counsel to the House Committee on Armed Services had, 
on March 1, 1951, written to Mr. Thomas Barringer, Director 
of Federal Housing Agency Insuring Office in Washington. 
By his letter he advised that the subcommittee was inquir- 
ing into the proposed acquisition of Defense Agencies of 
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three properties in the District of Columbia, one of which 
was The State House. Information was requested of that 
FHA official concerning data relating to the FHA commit- 
ments for mortgage insurance on the three properties men- 
tioned “and in general all matters that were considered 
with reference to the valuations involved and the insur- 
ability of this commitment.” 

23. On March 2, 1951, leases, which had been prepared for 
execution by the interested parties on three apartment house 
projects, one of which was The State House, were transmitted 
to the Commissioner of Public Buildings. These leases 
together with supporting papers were sent to the official 
referred to for his approval, prior to execution by either the 
owners of the apartment projects or by Mr. Ziernicki, as 
contracting officer on behalf of the Public Buildings Service, 
General Services Administration. One of the supporting 
papers was a copy of a proposed letter of transmittal of the 
proposed State House lease which had been prepared for 
signature by Mr. Ziernicki, but not. signed by him, though 
initialed by six other officials, including Mr. Fitzgerald, his 
assistant. That letter, which is undated, unsigned, and not 
sent to the addressee, is quoted below : 


Tue Srate Hous, Inc., 
Rear 1523 22d Street NW., 
Washington, D. C. 

GENTLEMEN : This is to advise you that the Govern- 
ment accepts your proposal dated February 1, 1951, and 
will ] at an annual rental of $399,999.96, the entire 
premises known as the State House, located at 2122 Mas- 
sachusetts Avenue NW., Washington, D. C., situated on 
Lots 811, 812, 813, 814, 815, $16, and 13 in Square 67 of 
the District of Columbia, 

The Government will accept delivery of the premises 
in units of not less than a floor. Rent at the rate of 
$399,999.96 per annum will be prorated to provide for 
payment of rent for the space delivered. 

Ve have previously furnished you with a copy of our 
letter dated January 16, 1951, addressed to the officials 
of Federal Housing Administration, outlining our un- 
derstanding with respect to such matters as kitchen 
equipment, bathroom equipment, type of floor covering, 
lighting fixtures, painting color scheme, and other re- 
lated matters, It is understood that paragraph 7 therein 
is eliminated and that the remaining items covered in 
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the letter to Housing are binding on the owners and are 
made a part of this commitment. As outlined in the 
January 16 letter to Housing, the Government will 
install a plywood protector in such elevators as will be 
used for the movement of furniture and similar items and 
shall also install a protector in the elevator normally 
used for passengers when such elevator is used for the 
movement of furniture and similar items. Further, the 
Government will install a ply wood protector in order to 
pres damage to the wall finish in the lobby of the 
uildin 


Attached is a lease covering the above-described space. 
Please have the original and all copies of the instrument 
signed, signature witnessed, corporative certificate, in- 
cluding seal, completed and return them to this office. 
After execution by the Government, a copy will be re- 
turned for your use. 

Very truly yours, 
L. A. Zrerntcxkt, 
Chief, Real Property 
Acquisition and Utilization Division. 

In the letter of transmittal of the proposed leases dated 
March 2, referred to above, the attention of the Commissioner 
of Public Buildings was called to the interest in the three 
leases that had been manifested by the Armed Services Com- 
mittee of the House. It was stated that at a hearing a few 
days before, attended by the General Counsel, the Assistant 
General Counsel, and by Mr. Ziernicki and the writer, sev- 
eral of the Members of the Committee were rather inquisi- 
tive as to whether GSA had been diligent. in negotiating 
these leases, and also whether the Army’s need could be 
justified. 

24. The proposed lease for The State House apartment 
which is referred to in the preceding finding was by its 
terms “made and entered into this 20th day of February” 
1951 for the entire building for the term beginning April 1, 
1951, and ending June 30, 1951, but with an option by the 
Government to renew from year to year on ninety days’ no- 
tice to the owner. until June 30, 1956,..The rental was to 
be $399,999.96 per annum, payable in monthly installments 
of one-twelfth the annual rent. 

25. The Special Subcommittee of the House Armed Serv- 
ices Committee on April 3, 1951, reported to the full com- 
mittee on its.investigation of the requirements for office 
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space by the Department of Defense. Its report reads in 
part as follows: 


With these accomplishments the space needs of the 
Department of Defense will be reduced to a point where 
the normal functioning of the GSA will be able to ac- 
commodate the Department’s needs without leasing the 
two modern luxury apartment buildings, the Boston 
House and the State House. 

The Committee feels that there is no present necessit 
for Government offices to be located in apartment build. 
ings. All of the witnesses appearing before the Sub- 
committee agreed that kitchens, bathrooms, dining al- 
coves and bedrooms are not readily adaptable for office 
space. GSA stated that it preferred not to enter into 
leases for apartment houses; however, the newly created 
Defense Agencies have brought great pressure to bear 
upon the space ‘peels in GSA for office space to accom- 

iti 


modate the a onal federal employees being re- 
cruited for duty in Washington, D. C. 

a * * * * 
RECOM MENDATIONS : 


1. The Committee recommends that the Secretary 
of Defense examine the existing organizations and 
functions of the Department and adopt a program 
which will provide for the removal from the critical 
D. C. area those activities which are not essential 
to the Defense Program ; 

2. That no new organizational units should be 
considered for location in Washington, D. C. until 
every possibility of its being established elsewhere 
has been exhausted ; 

3. That the GSA in the performance of its func- 
tion of procuring office space for the Department 
give adequate consideration to a better utilization 
of space by the nondefense activities housed in the 
City of Washington ; 

4. The Committee is of the opinion that the pub- 
lic interest. will best be served if the GSA in the 
future in securing space for the Defense Depart- 
ment will analyze carefully the financial features 
of the acquisition and in instances where it would 
appear more economical to purchase rather than 
lease, recommendations to that effect should be made 
to the Secretary of Defense, notwithstanding the 
fact. that GSA is presently without authority to 
purchase real estate in the District of Columbia ; 

5. The Committee recommends that no steps be 
taken to lease for the use of the Defense Department 
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any luxury apartment buildings; and further rec- 
ommends that no property be leased until Congress 
has been informed and given an opportunity of 


examining the proposal. 
The report of the subcommittee was approved by the full 
committee on April 3, 1951. On that same day the Chairman 
of the House Armed Services Committee sent a letter to 
the Secretary of Defense enclosing a copy of the report of 
the subcommittee and, commenting on the proposal by GSA 
to lease two apartment buildings in the District of Columbia, 
one being The State House, said : 
* * * * * 
The Committee has found that there is no need for 
the acquisition of the space in these two (2) buildings 
to serve the needs of the Defense Department’s actual 
ulrements, 

e Committee has found that these buildings are 
not adapted to utilization as office os they are un- 
economical for that purpose; that the proposed rental 
is excessive for that purpose; and that the requirements 
of the Defense Department do not present such an 
emergency as would demand the use of uneconomical 
space, 

26. There is no evidence that the plaintiff’s representatives 
were advised by any representatives of GSA concerning 
testimony by the latter before the House Armed Services 
Committee or subcommittee thereof between February 27 
and March 16, 1951. On the other hand, Mr. Ziernicki testi- 
fied as follows: 


We spent most of March waiting for some word from 
the committee. We did not feel that we should proceed 
with this project or any other apartment house project 
or even, as a matter of fact, the whole Department of 
Defense space requirement, until we had some expression 
from the Abtiedh Servi cet Committee. 


27. On April 11, 1951, Mr. Ziernicki sent the following let- 
to Mr. Maiatico: 


This will confirm our telephone conversation of today. 

Under the present circumstances, I have no alternate 
[sic] but to advise you that the General Services Admin- 
istration has no intention of acquiring the use of the 
State House as an office building. 
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28. The State House was completed about August 15, 1951. 
Some apartments were finished before that time and some 
were finished afterwards, but “a good mean average” com- 
pletion date would be August 15, 1951. 

29. Mathew G. Lepley was the architect who designed the 
plaintiff’s apartment house project and also furnished archi- 
tectural services during construction. Mr. Lepley died two 
years prior to the trial. 

80. On April 2, 1951, Everett L. Butler, Director, Com- 
munications Division, Office, Secretary of the Army, sent 
the following letter to the Chesapeake and Potomac Tele- 
phone Company: 


This office was informed on 5 January 1951 by the 
me representative in the Office, Secretary of Defense 
that the General Services Administration had allocated 
the Boston and State House apartment buildings to the 
Department of Defense as part of an overall plan to 
house the anticipated’ increase of personnel in the 


canine area. 

Based upon these space committments [sic] it was 
agreed to pa the undersigned with the engineers of 
your company that to provide the most efficient type of 
telephone service it should be accomplished on an off- 
premises basis from the Main Navy building, which 
would require direct tie cabling between the locations 
by the Telephone Co. and the addition of 1500 lines to 
the Main Navy Switching Equipment. 

Orders for the necessary cabling and additional lines 
were outlined in my letter of 15 January 1951. 

This office has been informed by the space representa- 
tive, Office, Secretary of Defense that recent develop- 
ments, as indicated by newspaper accounts, may change 
the space picture to the extent that the Boston and State 
House may, not be allocated to the Department of 
Defense. 

It is, therefore, requested, that until the question is 
finally resolved, that orders be suspended, for (1) off- 
premise service at these locations from Main Navy and 
(2) the 1500 line addition at Main Navy. 


31. On May 8, 1951, another letter was written to the tele- 
phone company, by Mr. Everett L. Butler, and handed to its 
representative at the Pentagon Building, in the following 
terms: 
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In my letter of 2 April 1951, I requested that orders 
be suspended for (1) off-premise service between the 
Boston and State House apartment buildings and the 
Main Navy Building, and (2) the 1500 line addition at 
the Main Navy Building. 

This office has been informed by the space representa- 
tive, Office, Secretary of Defense that the Boston and 
State House buildings will not be occupied by the De- 
partment of Defense. It is therefore reque that the 
suspension orders outlined in paragraph one be changed 
to cancellation orders. 

Termination charges, if any, on the order for the dial 
equipment and special charges applicable by tariff regu- 
lations to the equipment which has been installed to serv- 
ice the Boston Efouse and State House should be billed 
to the Department of Defense, and forwarded to the 
Director, Communications Division, Office, Secretary of 
the Army, in order that payment may be made prior to 
1 July 1951. 

In billing such charges, if any, it should be kept in 
mind that (1) the dial equipment has not been installed 


and that portion which has already been manufactured 
can be utilized elsewhere in the Bell System, and (2) 
the cable is to be left in place for possible future use by 


the Department of Defense. 


32. The telephone company submitted its bill in the sum of 
$91,449.41 for termination charges due to cancellation of 
the order for tie cable between the Navy Department Build- 
ing and the Boston House and State House apartment build- 
ings, and also due to cancellation of the order for the installa- 
tion of 1500 additional dial lines at the Navy Building. The 
bill was directed to Mr. Butler’s office and was paid by the 
defendant. Part of the cost included in the charges was 
for the placement and later removal of underground cable 
from the Navy Department Building on Constitution Ave- 
nue to the State House at 22nd and Massachusetts Avenue, 
N. W. Approximately $50,000 of the termination charges 
for telephone work was directly related to telephone service 
for The State House, and about $12,000 of that amount re- 
lated to work performed by the telephone company for the 
defendant inside The State House building. 

33. The FHA project inspection reports for the construc- 
tion of the plaintiff’s apartment project show the following 
with respect to the percentage of completion on the date of 
inspection : 
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Date: 


34. On December 18, 1950, Mr. Ziernicki visited The State 
House to observe the progress of construction. He observed 
the following with respect to this inspection : 

Eighth floor—block partitions installed, metal lath 
ceilings in rooms but not in corridors, tubs in place, no 
tile in bathrooms, no plastering. 

Seventh floor—same as above. 

Sixth floor—same as above. 

Fifth floor—same as above. 

Fourth floor—most walls rough-coated to height of 
6 feet, some tile in bathrooms. 

Third floor—fioors, walls and ceilings rough-coated, 
and bathrooms tiled. 

Second floor—all rough-coated and bathrooms tiled, 
all white-coated except corridors. 

First floor—all plastering finished, bathroom fixtures 
installed. 

Basement—all white-coated except corridors, all bath- 
rooms installed. 

Heating connected in a number of rooms, but not 
throughout the building. No areas cleared of debris. 


35. In his cooperation with GSA, which wanted the build- 
ing as soon as possible in units of at least one floor, Maiatico 
had departed from the usual plan of operations by complet- 
ing the finishing operations from the ground up to the top 
floor. The usual method of construction for a multistoried 
apartment after the brick walls and masonry partitions are 
installed is to perform the finishing operations, such as tile 
setting, installation of plumbing fixtures, and plastering and 
painting from the top floor working down to the ground 
level. From the conditions observed by and testified to by 
Mr, Ziernicki, this change in operations had been accom- 
plished some time in November of 1950. 

36. From about the middle of January 1951 to the first 
week in April 1951 the local telephone company was working 
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in The State House in an effort to make telephone service 
available for Government occupancy. The telephone 
switchboard and panels which were especially designed for 
the original requirement for apartment use had been set 
up in place and the necessary duct work was installed. The 
person in charge of the telephone company installation crew 
advised Maiatico’s superintendent that he had orders to take 
out the switchboard and panels and to install different equip- 
ment for Government use. The telephone installers worked 
night and day from about January 15, 1951, to the first week 
in April putting in the cables, lines, and terminal boxes. 
These boxes were about 4 inches wide and 12 inches long and 
about 3 inches deep. They were installed at the point on 
living room walls where the telephone cable came through 
the wall, except on the eighth floor. After April 11, 1951, 
they were all removed, and the holes where the cable came 
through the walls, and where the screws attached the boxes 
to the plaster walls, had to be patched with plaster and 
repainted. 

37. One-third of the kitchen wall cabinets had been in- 
stalled in the kitchens, when, because of the expected Gov- 
ernment occupancy, they were taken out, and along with the 
stoves and refrigerators and kitchen sinks for the 312 apart- 
ments were removed from The State House and sent to 2501 
Q Street NW. for storage. This was an apartment house 
owned by Maiatico which had fire-proof space approved by 
FHA available for the storage of this equipment. All of the 
kitchen cabinets, both wall type and base cabinets, which 
were needed for apartment use ‘were ordered and most of 
them had been delivered to The State House. When the 
change in schedule of operations took place, Maiatico 
stopped delivery on those cabinets which had not yet been 
delivered from the factory, at Rockville, Maryland. When 
GSA withdrew from the transaction with the plaintiff com- 
pany, and the cabinets were needed, a fire had occurred at 
the factory which destroyed the undelivered kitchen cab- 
inets, resulting in some delay for.remanufacture. 

38. The work of the plumbing subcontractor was materially 
increased as a result of the changes for Government occu- 
pancy and back again for apartment use. All of the rough 





26 STATE HOUSE, INC. 


work installations for apartment use from the ground floor 
up to and including the eighth floor were completed. The 
plumbing subcontractor was then required to cut into the 
plastered walls and cut off and recess into the walls gas lines 
in the kitchens, the hot and cold water and waste lines for 
the kitchen sinks, and cap or plug such lines. The plaster 
then had to be refinished where these pipes had protruded and 
had then been recessed into the wall. Then after April 1951 
when the plaintiff was again finishing the building for apart- 
ment use, the plumbers had to come back, reopen the walls 
and extend hot, cold, waste, and gas lines in kitchens so that 
the gas stoves and kitchen sinks could be installed. 

39. The work of both the plastering contractor and the 
painting contractor was seriously disrupted by the change in 
the schedule of operations occasioned by expected Govern- 
ment occupancy, and then reversion to apartment use. Labor 
for both of these operations was available as needed by these 
two subcontractors. From the testimony of each of these 
subcontractors it is concluded that each was extremely com- 
petent. The plastering was begun on October 23, 1950, and 
by following the usual and accepted construction schedule 
of operations would have been finished by February 1, 1951. 
The plasterer was about finished with the plastering in April 
but was still doing patch work in May and June 1951 par- 
ticularly in the kitchens and living rooms where telephone 
boxes had been removed. 

The painting contractor began painting about January 18, 
1951. Ordinarily the painters begin where the plasterers 
begin and follow the work of the plasterer after the plaster 
has had time to dry. Because of the disruption to both the 
plastering and painting operation both of these trades were 
shifting from one floor to another. The paint was changed 
from oil paint to casein paint. Some walls had to be re- 
painted because of moisture damage, then after work was 
again directed towards apartment occupancy, the painters 
were required to and did paint all of the walls in the building 
over with oil paint as originally specified by the FHA spec- 
ifications. Some of the lower floors ultimately had three 
complete paint jobs on the walls and all of the walls had two 
complete paint jobs instead of the one originally required. 
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The painting contractor could have finished painting by 
March 1, 1951, if the work had not been disrupted to accom- 
modate occupancy by the Government. 

40. The original plans for The State House called for no 
asphalt tile under kitchen base cabinets or stoves. Due to 
the expected occupancy by the Government the flooring 
contractor was directed to and did install asphalt tile in 
those areas. 

41. Due to the fact that the plaintiff company expected to 
have the defendant occupy the premises when completed, 
it caused the furring strips, which had been installed in 
the walls of the kitchens for the purpose of supporting the 
wall cabinets, to be covered with molding or trim and this 
necessitated the painting of walls where paint would not 
otherwise have been needed. Then, when it became appar- 
ent that the Government would not be the tenant, the molding 
was removed and scrapped and the wall cabinets were 
attached to the painted walls. 

42. It is clear from all the evidence in the record that the 
plaintiff would have completed the construction of its apart- 
ment house project much earlier than it did so had the 
negotiations with the defendant toward leasing the premises 
not taken place. The defendant admits that the project was 
delayed one month. The plaintiff claims it was delayed on 
account of the above reported transactions with representa- 
tives of the defendant for a period of five months. It is 
found as a fact, on all of the evidence of record, that the 
plaintiff would have completed the construction of its apart- 
ment by no later than March 15, 1951, had it not disrupted 
its finishing operations to accommodate the Government as 
a tenant as described in the foregoing findings. 

43. By letter dated December 11, 1951, amended by letter 
of May 14, 1952, the plaintiff submitted a claim for damages 
toGSA. The plaintiff’s claim, with supporting documents, 
totaling $270,895.98, is itemized as follows: 


1, Extra painting and plaster repair and patching___.__ ee 760. 64 
Ro Pennine. Ceti ii a 46, 250. 59 
8. Extra for asphalt title flooring in kitchens_...... 501. 20 
4. Installing trim in kitchens and crating kitchen 

OU hice ctictledictecnenren te gp ercecnce hitb mplanibbihiatiagh 1, 023. 96 
5. Reassembling 312 gas ranges__._............-...--_. 175. 04 


6. Moving kitchen equipment to storage and return from 
stora 
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8. Extra to architect, superintendent of construction, rent 














for construction office, and telephone_____..-____~~ $9, 140. 33 
9. Overhead to general contractor__........-.-_-._--- 6, 822. 40 
10. General contractor’s fee._.......-..---...-......-.. 9, 778. 78 
11. Rent for storage of kitchen equipment.__._...._____ 7, 500. 00 
12. Insurance on stored equipment__.._..--...-..--.---- 364. 92 
13. Blueprints furnished GSA-_-~.----.--------.-------- 88. 00 
14. Legal and executive services.__...........-...---.-_ 15, 000. 00 
7. “Tee OE WO Ne ee ne 140, 284. 12 





270, 895. 98 


44, Upon receipt of the plaintiff’s claim, the Director of 
the Regional Office, GSA, empaneled a special board to con- 
sider the claim and submit recommendations. The special 
board consisted of Mr. Nathan Abramson, Assistant Chief, 
Construction and Repair Division, Region 3, GSA; George 
Smith, Manager, North Area, GSA; Joseph Velardi, Chief, 
Buildings Operation Branch, Region 3,GSA. The special 
board held several meetings, considered the supporting data 
furnished by the plaintiff, conferred with representatives 
of the plaintiff, and thereafter submitted its recommenda- 
tions. 

45. The special board, on May 28, 1953, recommended that 
the plaintiff’s claim be allowed in the amount of $82,539.29. 
The partial allowance of the claim by the special board and 
the principal differences between the amount claimed and 
the amount recommended were with respect to the follow- 
ing items: 
























Amount 
recommended 


Amount 
claimed 











a ee Ween MS on oo i Pe $24, 572. 34 $16, 696. 11 
Se IN hn wieb ail le son Chena tne Saks satincadas 46, 250. 59 22, 813. 44 
14. Legal and executive services_............--..-..------- 15, 000. 00 1, 000. 00 
20, 662. 00 













46. On June 1, 1953 the General Accounting Office issued 
a certificate of settlement in connection with a similar claim 
by the owners of The Boston House by which an amount was 
found to be due based upon the rentals which the owners 
would have received during the term of the contemplated 
lease (ending June 30, 1951). 

47. Following the reasoning of the certificate of settlement 
in The Boston House matter, the GSA Washington Re- 
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gional Office made a determination of the dates upon which 
its representatives regarded the various floors of The State 
House as ready for occupancy by the Government. The 
matter was submitted by letter of October 15, 1953, to the 
Claims Division of the GAO for direct settlement with the 
plaintiff, administratively approved by GSA for allowance 
in the amount which would have been due under the terms 
of the proposed lease had it been consummated, $51,245. 
When the above was called to the personal attention of Ed- 
mund F. Mansure, Administrator, GSA, he directed that 
the claim be withdrawn from the GAO in order that GSA 
might give it further consideration because Mr. Mansure was 
personally of the view that the above mentioned amount was 
grossly inequitable, 

48. Further administrative consideration of the plaintiff’s 
claim was accomplished resulting in a report dated Febru- 
ary 5, 1954 to the Administrator (GSA) entitled “Claim 
of The State House, Inc., Amount, $270,895.98” which reads 
as follows: 


Subject claim arose out of negotiations between this 
Administration, the FHA and the claimant during the 
period November 1950 through April 1951 looking to- 
ward use for office purposes of an apartment building 
located at 2122 Massachusetts Avenue NW., Washington, 


Upon receipt of the claim, presented by claimant’s 
letters of December 11, 1951, and May 14, 1952, I em- 
paneled a special committee to consider it and recom- 
mend appropriate disposition. 

The special committee, by memorandum of May 26, 
1953, recommended allowance of the claim in the amount 
of $82,539.29. The principal differences between the 
committee’s recommendation and the amount claimed 
were with respect to item No. 1, painting and plastering; 
item No. 2, plumbing; item No. 14, legal services; and 
item No. 15, loss of rent. The differences concerning 
the other items all related to the number of months for 
which rental losses were recomended. The reasons in 
support of the committee’s recommendations are con- 
tained in the file. 

Before the committee’s recommendations were proc- 
essed for approval a certificate of settlement was issued 
by the GAO in a similar case, the Boston House, Inc., 
claim. 
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Proceeding under what I now feel was the erroneous 
belief that the position taken by the GAO on the Boston 
House, Inc., claim controlled the amount allowable on 
the State House, Inc., claim, the special committee’s rec- 
ommendations were disregarded and the amount allow- 
able under the rule in the Boston House, Inc., claim was 
determined. 

The claim was then submitted by the Office of Con- 
troller by letter of October 15, 1953, to the GAO for 
direct settlement, administratively approved in the 
amount determined as stated above, $51,245. 

The above-stated action thereafter came to the at- 
tention of the claimant who protested the amount of 
the administrative approval and appealed to you, 
whereupon you directed that the claim be withdrawn 
from the GAO for further administrative consideration. 

Since return of the claim to this Administration for 
further consideration the Office of General Counsel has 
been studying the legal issues and representatives of 
that office and this regional office have given further 
study to the factual issues. I, personally, have partici- 
pated in these latter studies which have included a 
thorough examination and review of the entire file and 
the detailed recommendations of the special committee 
with the committee members and further discussions 
with the claimant and his representatives. 

I have now been furnished with a memorandum of 
law by the Office of Genera] Counsel wherein it is con- 
cluded that under the facts and circumstances of this case 
the Government is liable for such of the claimant’s 
necessary and reasonable costs directly resulting from 
the Government’s breach of the agreement to lease. 

This is a case where the Government interrupted the 
construction of an apartment house and, acting in good 
faith, caused the builder to spend substantial sums 
of money converting the building for office use and 
then turned around and backed out of the deal, thereby 
causing the builder to have to undo all he had done 
and put the building back into condition for apartmental 
use. I have gained the impression from my examination 
into the claim that it seems to have been the purpose 
of everyone who has had anything to do with it since 
we backed out of the deal to get out of the situation at 
the least possible cost to the Government in complete 
disregard of the claimant’s actual costs and _ losses 
brought about by us. I don’t think that is the proper 
way. I believe we should pay the claimant every cent 
that he reasonably and necessarily spent or lost on 
account of our interference. 
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Upon the basis of my reconsideration of the various 
items comprising the claim and in the light of referenced 
memorandum of law, it is recommended that the claim 
be administratively approved in the amount of $187,- 
574.51, and that so approved it be resubmitted to the 
Comptroller General of the United States for decision 
and settlement. Attached hereto is schedule 1 which 
reflects the basis of computation of the amount recom- 
mended for approval. 


Wuuiam A. MILLER, 
Regional Director, Region 3. 


Concurred in: 
James B. C. Hows, Attorney. 
J. E. Moony, Assistant General Counsel. 
Maxwe tu H. Exnniorr, General Counsel. 


49. Schedule 1 referred to in the last sentence of the quoted 
report in the preceding finding is quoted in full below: 


ScHEDULE 1 


Cuarm or THe Strate House, Inc., Amount $270,- 
895.98—ComPpuTaTION OF AMOUNT ADMINISTRATIVELY 
RECOMMENDED FOR APPROVAL Upon RECONSIDERATION 
or CLaImM 


Item No. 1—Extra painting and plaster repair and 
patching : claim, $27,706.64 

(a) Painting claim, $24,572.34. 

The reasons advanced in the special committee’s report 
in a of its recommended reduction in this item 
to $17,124.29 do not appear adequate to warrant the 
reduction. Further, it seems clear that this painting was 
necessitated by reason of the Government’s action to 
acquire the property and that the claimed cost actually 
was incurred. Accordingly, the committee’s recommen- 
dation is not accepted and it is recommended that the 
item be approved as claimed. Approved, $24,572.34. 

(6) Plaster repair and patching claim, $3,188.30. 

The special committee’s recommendation on this item 
is approved for the reasons stated therein. Approved, 
$3,188.30; total amount approved, item No. 1, $27,760.64. 


Item No. 2—Plumbing changes: claim, $46,250.59 

The special committee stated that it considered the 
costs included in this item and proceeded to estimate 
what, in their opinion the work could have been accom- 
plished for, thus arriving at a total cost for the work 
of $22,813.44. The committee does not show the source 
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from which the services could have been obtained for 
the amount of their estimate or whether, if obtainable, 
the services could have been performed under the labor 
conditions existing on the job. The effect of the com- 
mittee’s recommendation also, is to penalize the claimant 
for the. cost of complying with a requirement of the 
District of Columbia plumbing inspector regarding 
sealing up drains. Although the amount claimed seems 
somewhat high, since the work clearly was necessitated 
by the Government’s action to acquire use of the pe 
erty and since it appears that the claimant actually 
incurred the costs the committee recommendation is not 
approved and it is recommended that the item be ap- 

roved in the amount claimed. Total amount approved, 
item No. 2, $46,250.59. 


Item No. 8—Asphalt tile flooring: Claim, $501.20; ap- 
proved, $501.20 


Item No. 4—Kitchen trim and crating equipment: 
Claim, $1,023.96 ; approved, $1,023.96 


Item No. 5—Reassembling gas ranges; Claim, $175.04; 
approved, $175.04 


Item No. 6—Moving kitchen equipment to storage and 
return: Claim $5,344; approved $5,344 


Item No. 7—Cleaning and debris removal: Claim, $862; 
approved, $862 
The committee recommendations for allowance of 
items 3 through 7 are approved for the reasons stated 
in the committee report. 


Item No. 8—Extra to architect, superintendent, rent for 
construction office, and telephone: Claim, $9,140.33 
For the reasons reflected under item No. 15, this item 
is computed on the basis of a 3 months’ delay in com- 
pleting the building for apartment house use rather 
than upon the basis of 1 month as recommended by the 
committee, 
Monthly rate for all items $1,828.06; 3 months, 
$5,484.18. 


Item No. 9—Overhead : Claim, $6,822.40 

This item was claimed at the rate of 744 percent on 
the foregoing items as claimed. The committee recom- 
mended exclusion of various items prior to application 
of the overhead rate on the theory that the items should 
not bear an overhead rate because they were in the na- 
ture of overhead costs. The committee also recom- 
mended reduction of the overhead rate. In view of the 
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claimant’s explanation that the particular items involved 
are considered direct costs in his normal operations 
which is normal practice in the construction business 
and that his normal overhead rate is 714 percent, which 
seems entirely reasonable, the committee recommenda- 
tions are not accepted and approval of the item at 714 
pernans on the above items as approved is recommended. 

even and one-half percent of $87,401.61 equals 
$6,555.12. 


Item No. 10—Qeneral contractor's fee: Claimed, 10 
percent of the foregoing items as claimed, $9,778.78 
While the fee percentage claimed seems somewhat 
high the percentage recommended by the committee 
seems low. Accordingly, since computation of the con- 
tractor’s fee at 6 percent is customary in Government 
construction contracts approval of this item on that 
basis is recommended. Six percent of $87,401.61 equals 
$5,244.40, 


Item No. 11—Rent for storage of kitchen equipment: 
Claim, $7,500 

This item clearly was incurred at the request of the 
Government. While it may well be that the rental rate 
was high, the suitability of the space was dictated by 
the FHA and it appears that total of the items claimed 
actually was paid by the claimant. Nevertheless, in view 
of my findings with respect to item 15, below, I feel that 
allowance of this item must be limited to 3-months, at 
$1,250 per month, and it is so recommended. Three 
months, at $1,250 per month, $3,750. 


Item No. 12—Insurance on stored equipment: Claim, 
$364.92 ; approved, $364.92 


Item No. 13—Blueprints furnished GSA: Claim, $88; 
approved, $88 
Approval of the committee’s recommendations on 
sane 12 and 13 is recommended for the reasons stated 
erein. 


Item No. 14—Legal and ewecutive services: Claim, 
$15,000 

In view of the allowances recommended with respect 
to overhead (item No. 9) and the contractor’s fee (item 
10) it is not believed that the contractor is entitled to 
any additional compensation or reimbursement for legal 
and executive services. Accordingly the committee’s 
recommendation is not acceptable and it is recom- 
mended that this item be disapproved in total. 


39018 Res., Vol. 7—H. Rept. 1526, 85-2, O—60—3 
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Item No. 15—Loss of rent: Claim, $140,284.12 

The committee recommends that the amount allowed 
for this item be limited to $20,662 computed upon the 
basis of only 1 month’s delay occasioned by the Govern- 
ment and a reduction in net income substantially below 
the contractor’s estimate. I have given especially care- 
ful consideration to this item. I can find no basis to 
disagree with the claimant’s estimate of net rental in- 
come, conceding, of course, that it must include a num- 
ber of estimated factors. I find no justification for 
accepting the committee’s recommendations for reduc- 
tion in the estimated net income. To the contrary I am 
inclined to reject as unlikely the committee’s partial- 
vacancy estimate, especially during the time here in- 
volved, the middle of 1951. I believe we should accept, 
therefore, the claimant’s estimate of net income, 
$336,682. With respect to the period of time the owner 
was deprived of such net income as a direct result of the 
Government’s interference with the construction, I don’t 
believe that it is possible to measure and weigh all of 
the factors which must be considered and arrived at an 
exact determination of such period of delay. Clearly 
the committee’s recommendation of 1 month is unrea- 
sonable and fails to take into consideration all of the 
factors. On the other hand I believe that the 5 months 
claimed by the contractor is too long. Based upon my 
own firsthand knowledge of the circumstances as they 
existed during the period of time involved and upon 
the basis of my own personal experience and knowled 
of construction matters, I believe that it can reasonably 
be said that the Government delayed the construction 
of this apartment house for at least 3 months. It is 
my recommendation that allowances for rent loss be 
computed on that basis. Three-twelfths of $336,682 
equals $84,170.46. 

Grand total recommended for allowance, $187,574.51. 

Respectfully submitted. 

Wim A. Miiier. 
Fesrvary 5, 1954. 


50. On February 10, 1954, the claim of the plaintiff was 
transmitted by Mr. Mansure for decision and settlement to 
the Comptroller General of the United States. His letter 
of transmittal of that date reads in part as follows: 


Thereafter, the matter came to my personal attention. 
Since the amount administratively recommended for al- 
lowance seemed grossly inequitable and since the claim- 
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ant, who had not theretofore been notified of the amount 
administratively recommended for allowance, advised, 
quite understandably, that he would not accept such 
amount in settlement of the claim even if approved by 
your office, I directed that the claim be withdrawn from 
your office for further administrative consideration. 

My General Counsel has considered the legal issue in- 
volved in the situation—and advised me that, in his opin- 
ion, the authorities cited in the referenced certificate of 
settlement on the Boston House, Inc., case are not con- 
trolling in the instant case. It is his further opinion 
that, under all of the facts and circumstances of this 
transaction, the claimant is entitled to recover all actual 
damages suffered, including his rent losses resulting from 
the Government’s failure to consummate the contract 
to lease. Included in the file is a memorandum of law 
reflecting the conclusions of our General Counsel’s office. 

Proceeding in the light of the referenced legal con- 
clusions, William A. Miller, director of our Washington 
regional office, reconsidered the claim and found that 
the amount of actual costs and losses arising out of the 
transaction for which the claimant should be reimbursed 
as a result of the Government’s failure to consummate 
the contract to lease, aggregate, as an absolute minimum, 
the sum of $187,574.51 and recommended that the claim 
be approved, administratively, for allowance in said 
amount. There is included in the file a memorandum 
dated February- 5, 1954, addressed to me by Regional 
Director Miller, reflecting the aforesaid recommenda- 
tion and the basis therefor. 

I have personally reviewed the facts and circumstances 
in this case as reflected by the record and have discussed 
it thoroughly with some of the officials of this Adminis- 
tration who participated in the original negotiations 
with representatives of the Federal Housing Administra- 
tion and the claimant which led to the claimant’s present 
predicament. Also, I have reviewed in detail with rep- 
resentatives of this Administration the deliberations 
which resulted in Regional Director Miller’s recom- 
mendation for allowance of $187,574.51, and I must 
say that I wholeheartedly approve his recommendation. 

It seems to me that the remarks of Associate Justice 
Proctor of the United States Court of Appeals here in 
the District of Columbia in the Goodman v. Dicker 
case, as quoted in the General Counsel’s legal memo- 
randum contained in the file, are peculiarly applicable 
where, as here, a party suffers substantial monetary in- 
jury through reliance in good faith upon assurances of 
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officials of the Government of the United States acting 
within the scope of their authority. This seems par- 
ticularly so where, as here, the executive agency repre- 
senting the United States was precluded by circum- 
stances beyond its control from concluding the lease 
transaction in a manner which would have enabled full 
recovery by the party of his costs. 

Surely, under the circumstances of this case, justice 
and fair dealing on the part of the United States not 
only permits but requires that the claimant be made 
as nearly whole as possible. Accordingly, it is recom- 
mended that the claim, submitted herewith for direct 
settlement by your office, be allowed in the amount of 
$187,574.51. 

Lapsed appropriation “4710101, Emergency Operat- 
ing Expenses, General Services Administration, 1951,” 
initially was available for payment of expenses of the 
transaction. 

Sincerely yours, 
Epmunp F.. Mansur, Administrator. 


Although there is no evidence in the record concerning the 
decision of the Comptroller General upon the claim of the 
plaintiff, it is understood the Comptroller General denied 


the claim in full. 

51. As to the amounts claimed by the plaintiff on account 
of Item 1, extra painting and plaster, the plaintiff paid to 
the painting contractor $24,572.34 in excess of the amount it 
would have been required to pay but for the disruption of 
the painting operations because of the expected occupancy 
by the Government. The plastering contractor was paid 
an additional amount of $3,188.30 for plaster repair which 
was due to the tearing out of the telephone terminal boxes 
in the living rooms, and the concealing of gas, water and 
waste lines in kitchens, all on account of expected occupancy 
by the Government. 

52. The plaintiff paid to the plumbing contractor $46,250.59 
more than the amount specified in the original contract for 
plumbing work in The State House. This was occasioned by 
the extra work caused by the expected occupancy by the 
Government. 

53. By reason of changes incident to preparing its un- 
finished building for office use and later reconverting for 
apartment use, resulting in a five-month delay in completion. 
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the plaintiff reasonably and necessarily expended or lost the 
following amounts: 


1. Extra painting and plastering 
{painting $24, 572. 34] 
[plastering.__.__..__ 
Extra plumbing charges 
. Asphalt tile flooring 
. Kitchen trim and crating equipment 
. Reassembling gas ranges 
. Moving kitchen equipment to storage and return 
. Extra cleaning and debris removal 
Extra to architect, superintendent, rent for construc- 
tion office and telephone 


Subtotal Items 1-8 91, 057. 76 
. Overhead: 744% of $91,057.76 6, 829. 33 
. General contractor’s fee: 6% of $91,057.76__._---_.-__ 5, 463. 47 
. = for storage kitchen equipment—5 months at 

1,250 

Insurance on stored equipment. 
. Blueprints furnished GSA 
The amount of rent which the plaintiff would have re- 
ceived from private tenants during the period in question 


was $336,682 per year. 


A true copy. 


Test: 


hedatterenh hohe JZ Fide 


Clerk, United Statds Court of Claims 
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BERTA REITBERGER 


Makcu 19, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Watrer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 1313] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 1313) for the relief of Berta Reitberger, having considered 
the same, report favorably thereon with amendment and recommend 
that the bill do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert in lieu thereof the 
following: 


That, in the administration of the Immigration and Nationality Act, Berta 
Reitberger, the fiancee of Eugenio Marquez, a citizen of the United States, shall 
be eligible for a visa as a nonimmigrant temporary visitor for a period of three 
months: Provided, That the administrative authorities find that the said Berta 
Reitberger is coming to the United States with a bona fide intention of being 
married to the said Eugenio Marquez and that she is found otherwise admissible 
under the immigration laws, except that the provision of section 212 (a) (9) of 
the said Act shall be inapplicable in her case: Provided further, That the exemption 

rovided for in this Act shall apply only to a ground for exelusion of which the 

epartment of State or the Department of Justice had knowledge prior to the 
enactment of this Act. In the event the marriage between the above-named per- 
sons does not occur within three months after the entry of the said Berta Reit- 
berger, she shall be required to depart from the United States and upon failure 
to do so shall be deported in accordance with the provisions of sections 242 and 
243 of the Immigration and Nationality Act. In the event that the marriage 
between the above-named persons shall occur within three months after the entry 
of the said Berta Reitberger, the Attorney General is authorized and directed to 
record the lawful admission for permanent residence of the said Berta Reitberger 
as of the date of the payment by her of the required visa fee. 


PURPOSE OF THE BILL 


The purpose of this bill, as amended, is to facilitate the admission 
into the United States of the fiance of a United States citizen. 
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The bill has been amended in accordance with established prece- 
dents. 
GENERAL INFORMATION 


The beneficiary is a 45-year-old native and citizen of Germany who 
is the fiance of a citizen of the United States. She has been unable 
to obtain a visa to enter the United States because of 2 convictions in 
1950, in Germany, for fraudulently receiving the equivalent of $140 
from a welfare office. She resides in Germany with her two children 
and is employed as a waitress in a noncommissioned officers’ club of 
the United States Army. 

The pertinent facts in this case are contained in a letter dated June 29, 
1956, from the Commissioner of Immigration and Naturalization to the 
chairman of the Committee on the Judiciary regarding a bill then 
pending for the relief of the same person. ‘That letter and accom- 
panying memorandum read as follows: 


Unitep States DeparTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
OFFICE OF THE COMMISSIONER, 
Washington, D. C., June 29, 1956. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. Cuarrman: In response to your request for a report rel- 
ative to the bill (H. R. 7446) for the relief of Berta Reitberger, there 
is attached a memorandum of information concerning the beneficiary. 
This memorandum has been prepared from the Immigration and Natu- 
ralization Service files relating to the beneficiary by the San Francisco, 
Calif., office of this Service, which has custody of those files. 

The bill would waive the provisions of the Immigration and Nation- 
ality Act which exclude from admission into the United States aliens 
who have been convicted, admit the commission, or admit committin 
the essential elements of a crime involving moral turpitude, and nil 
grant the beneficiary permanent residence if she is found to be other- 
wise admissible. The bill would also provide that this exemption 
shall apply only to grounds for exclusion of which the Department of 
State or the Department of Justice has knowledge prior to the enact- 
ment of the bill. 

Sincerely, 
J. M. Swine, Commissioner, 

Enclosure. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE BERTA REITBERGER, 
BENEFICIARY OF H. R. 7446 


Information concerning the case was obtained from Eu- 
genio Marquez, who is a friend of the beneficiary. 

Berta Reitberger, nee Seeboeck, a native and citizen of 
Germany who has never been in the United States, was 
born on September 25, 1912. Her marriage to Franz Xaver 
Richter in 1934 was terminated by divorce in 1939. A 
daughter, Gertraud Therese Richter, was born of that mar- 
riage. Her marriage to Franz Xaver Reitberger in 1942 was 
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terminated by divorce in 1949. A son, Heinz Andreas 
Reitberger, was born of that marriage. The beneficiary 
lives with her children in Bad-Toelz am Ried No. 1, Ger- 
many (Bavaria) where she is employed as a waitress in a 
noncommissioned officers’ club of the United States Army, 
Her nephew, Johann Seeboeck, lives in the United States. 

The beneficiary is alleged to have applied for an immigrant 
visa at the United States consulate in Munich, Germany, 
but to be ineligible to receive a visa because of the convic- 
tion for taking some form of relief in 1948 while she was 
operating a store in Germany. The committee may desire 
to request the Bureau of Security and Consular Affairs, 
Department of State, to secure information in this connec- 
tion. 

Eugenio Marquez, a native of the Philippines and natural- 
ized United States citizen, was born on January 8, 1905, in 
Balaoan, La Union, Philippine Islands. He was married to 
Frances Mattie Holton on October 9, 1936. That marriage 
was terminated by divorce on July 12, 1949. Their three 
children, Lenore, Ramona, and Rosalia, ages 16, 11, and 9, 
respectively, now live with the mother at 738 Georgia 
Street in Vallejo, Calif. Mr. Marquez resides at 123 York 
Street in Vallejo. He has been employed as a pipefitter 
since 1936 at the Mare Island Naval Shipyard and now earns 
an hourly wage of $2.41. In addition, he receives $40 monthly 
rental income. His assets consist of a house, automobile, 
furniture and personal possessions value at $11,900 on which 
he owes $3,675. He contributes $125 monthly towards the 
support of his children, and also sends about $150 yearly 
each to a sister and a brother in the Philippines. 

Mr. Marquez and the beneficiary have never met. They 
started corresponding in 1953 at the suggestion of mutual 
friends. Mr. Marquez testified that he has suggested mar- 
riage to the beneficiary and that he has sent affidavits of 
support to assist her in obtaining an immigrant visa. 


The Director of the Visa Office, Department of State, submitted 
the following report on this legislation: 


DEPARTMENT OF STATE, 
Washington, October 13, 1958. 
Hon. EManuvet CeEuuer, 
hairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr, Cetier: Reference is made to your letter of August 3, 
1955, and its enclosures, wherein you requested a report of the facts 
in the case of Mrs. Berta Reitberger, beneficiary of H. R. 7446, 84th 
Congress, Ist session. 

There are enclosed two copies of a self-explanatory communication 
dated September 17, 1955, from the American consulate general at 
Munich, Germany. 

From the information contained in the enclosure, it would appear 
that Mrs. Reitberger would be ineligible to receive a visa under 
section 212 (a) (9) of the Immigration and Nationality Act. 

At this time the Department has no knowledge of any factor in 
Mrs. Reitberger’s case, other than the information contained in the 
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enclosures, which would render her ineligible to receive an immigrant 
visa. However, it should be borne in mind that any ground of 
ineligibility which may come to light prior to visa issuance would 
preclude her from receiving a visa. 
Sincerely yours, 
Roivanp WEeEtcu#, 
Director, Visa Office. 


Enclosure: From American consulate general at Munich, Germany 
September 17, 1955. 


OPERATIONS MEMORANDUM 


To: Department of State. Date: September 17, 1955 
From: Amcon—, Munich, Germany. 
Subject: Visas: Immigrant visa case of Berta Reitberger nee 
Seeboeck. 
Reference: Department OEV 156 of September 7, 1955. 
Mrs. Reitberger nee Seeboeck registered for immigration 
to the United States on October 14, 1954, under the German 
quota. In the course of the processing of her case it was 
determined that she had been convicted on two occasions. 
Her first conviction occurred November 11, 1942. She 
was at that time convicted under the provisions of section 
164 of the German Criminal Code, and was sentenced to a 
term of 6 weeks in prison. Section 164 of the German Crimi- 
nal Code reads as follows: 


“CASTING FALSE SUSPICION—FALSCHE VERDAECHTIGUNG 


“164. (As amended 26 May 1933; RDBI I, 295). Who- 
ever before a public authority (Behoerde) or an official 
charged with the duty of receiving denunciations concerning 
offenses, or before a military commander, or in public, casts 
upon another suspicion of the commission of an offense or 
breach of official or service duty with full knowledge of the 
falsity of the suspicion and does so with the design to cause 
initiation or continuation of official proceedings or measures 
against the suspected person, shall be punished for false 
accusation by imprisonment for not less than one month.” 

Mrs. Reitberger was again convicted on April 20, 1950, of 
fraud under the provisions of section 263/I of the German 
Criminal Code in that she had during the period from July 1, 
1949, to December 31, 1949, fraudulently received 592 
deutschemarks from the German welfare office at Bad Tola, 
Germany. For this offense she was sentenced to a term of 
3 months. Since the sum involved in this fraud, at the offi- 
cial rate of exchange at the time was equivalent to $140.95, 
the offense was determined by this office to constitute a felony 
and she was in January 27, 1955, refused an immigration visa 
under the provisions of section 212 (a) (9) of the Immigration 
and Nationality Act as modified by section 4 of Public Law 
770. 

Section 263 of the German Criminal Code reads: ‘‘Who- 
ever with the intention of procuring unlawful material 
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benefit for himself or a third party causes damage to the 
property of another by leading such other into error or main- 
taining him therein by means of the representation of false- 
hoods as facts or the misrepresentation or concealment of 
existing facts shall be punished for fraud by imprisonment. 
In addition fine and loss of civil rights may be imposed.” 

If certified translations of the court records are desired they 
will be prepared and forwarded to the Department upon 
request. 


Mr. Baldwin, the author of H. R. 1313, appeared before a subcom- 
mittee of the Committee on the Judiciary and testified as follows: 


Mr. Chairman, I appreciate the opportunity to appear 
before your committee to testify in favor of H. R. 1313, a 
rivate bill I have introduced for the relief of Mrs. Berta 
eitberger. I originally introduced this bill in the 84th 
Congress as H. R. 7446. 

This bill would make possible the admission into the United 
States of Mrs. Berta Reitberger. At present Mrs. Reit- 
berger is barred from coming to the United States by section 
212 (a) (9) of the Immigration and Nationality Act, as she 
had been convicted on two occasions. These convictions 
were relatively minor. 

Mrs. Reitberger desires to come to the United States to be 
married, and her intended spouse is Mr. Eugene Marquez, 
123 York Street, Vallejo, Calif., who is my constituent. 
Mr. Marquez is now employed at Mare Island Naval Ship- 
yard, and is very anxious that this private bill be passed. 
Mr. Marquez has provided the necessary affidavits of support 
to assist Mrs. Reitberger in obtaining admission to the 
United States. I have introduced this private bill at the 
request of Mr. Marquez, and on his behalf would like to 
urge that the committee take favorable action upon the 
measure. 


Marcu 17, 1958. 


Upon consideration of all the facts in this case, the committee is of 
the opinion that H. R. 1313, as amended, should be enacted and 
accordingly recommends that the bill do pass. 


O 
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Mr. Watrter, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7917] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7917) for the relief of Ernst Haeusserman, having considered 
the same, report favorably thereon with amendment and recommend 
that the bill do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert in lieu thereof the 
following: 

That section 352 (a) (1) of the Immigration and Nationality Act shall be held to 


have been and to be inapplicable to the case of Ernst Haeusserman: Provided, 
That he returns to the United States to reside no later than June 28, 1962. 


PURPOSE OF THE BILL 


The purpose of this bill, as amended, is to permit Ernst Haeusser- 
man, a naturalized citizen of the United States, to remain in Austria 
without losing his United States citizenship, provided that he returns 
to the United States to reside no later than June 28, 

The bill has been amended to clarify the language and bring the bill 
into line with the facts as stated in the report of the Department of 
State. 

GENERAL INFORMATION 


This bill was introduced by. Representative Celler at the request of 


the Deputy Director of the United States Information Agency. Mr. 
Washburn’s letter, dated May 17, 1957, and accompanying explana- 
tion read as follows: 
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Unrtep States INFORMATION AGENCY, 
Washington, May 17, 1957. 
Hon. Emanvet CELuer, 
Chairman of the Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cevier: I am sending you herewith in triplicate a 
proposed private bill for the relief of Ernst Haeusserman, together 
with a brief explanation of the purpose of the bill. 

I am writing to assure you of the Agency’s interest in the work 
which Mr. Haeusserman is doing in Austria and to express our appreci- 
ation for whatever you can do to insure that the proposed bill is 
passed so that he might continue with his cultural activities there. 

Sincerely, 
Aspotr WASHBURN, Deputy Director. 


EXPLANATION 


The purpose of this bill is to permit one Ernst Haeusser- 
man, a naturalized American citizen to continue to reside in 
Vienna, Austria, without the loss of his American citizenship 
for a period of 5 years from the date of the enactment of the 
bill. It is practically identical to private law 533 of the 83d 
Congress for the relief of Kar] Ullstein. 

Mr. Haeusserman is a former Austrian national who served 
in the United States Army from 1943 to 1946 and was then 
naturalized as an American citizen in Klamath Falls, Oreg. 
He served as an officer in the United States Information 
Service in Austria with distinction from 1946 to 1953, at 
which time he resigned to accept a position as director of the 
Theater in der Josefstadt in Vienna. Although the Agency 
was loath to accept Mr. Haeusserman’s resignation, personal 
considerations prevailed. 

In his present capacity as director of the theater, he is able 
to engage in a great many cultural activities which are a dis- 
tinct asset to USIS/Austria in furthering its program without, 
at the same time, incurring the “propaganda taint” which 
often adheres to USIS activities. 

Under section 352 (a) of the Immigration and Nationality 
Act, Mr. Haeusserman’s American citizenship will be lost 
by 3 years’ residence in Austria. He is presently being per- 
mitted to retain said citizenship while remaining in Austria 
only under a temporary exception of section 353 of the statute 
which will expire in June 1957. Were Mr. Haeusserman pres- 
ently residing in any foreign country other than Austria 
under these circumstances, there would be no question that 
his activities would fully qualify as an exception under section 
354 (2) (C) of the act, “under unique circumstances * * * 
directly and substantially beneficial to the interests of the 
United States.’ 

The Agency strongly recommends the enactment of this 
legislation as a means to continue a very effective arm of its 
program in Austria. We are informed that Mr. Haeusserman 
will remove his residence from Austria if the proposed con- 
gressional relief is not forthcoming, so that it may not be said 
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that this legislation will continue the citizenship of one who 
would otherwise be amenable to its loss. 


The Commissioner of Immigration and Naturalization submitted 
the following report on this bill: 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., August 9, 1957. 
Hon. Emanvet Ce.uer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: In response to your request for a report 
relative to the bill (H. R. 7917) for the relief of Ernst Haeusserman, 
there is attached a memorandum of information concerning the bene- 
ficiary. This memorandum has been prepared from the Immigration 
and Naturalization Service files relating to the beneficiary by the 
Washington, D. C., office of this Service, which has custody of those 
files. 

The bill would grant the beneficiary, a naturalized citizen of the 
United States, permission to reside in Austria until 5 years from the 
date of its enactment without losing his United States citizenship 
under section 352 (a) of the Immigration and Nationality Act which 
provides that a person who has become a national by naturalization 
shall lose his nationality by having a continuous residence for 3 years 
in the territory of a foreign state of which he was formerly a national 
or in which the place of his birth is situated, or by having a continuous 
residence for 5 years in any other foreign state or states. 

Sincerely, 
J. M. Swine, Commissioner. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FiLEs RE Ernst HAEUSSERMAN, 
Benericiary or H. R. 7917 


The beneficiary was born on June 3, 1916 in Leipzig, 
Germany and was taken by his parents to Vienna, Austria, 
when he was 3 months old. His parents are now deceased. 
He obtained his elementary schooling and graduated from 
high school in Vienna, Austria. From 1933 to 1935, he was 
a student at the Academy of Dramatic Arts, University of 
Vienna, Vienna, Austria. He was engaged in theatrical work 
until his departure for the United States in July 1939. He 
was admitted to this country on August 1, 1939, as a visitor 
and thereafter departed on April 11, 1941. The beneficiary 
was admitted to the United States as a permanent resident 
on April 12, 1941. He acquired citizenship in the United 
States by naturalization on September 30, 1944, in Klamath 
Falls, Oreg. He was married to Hansi des Renaudes on 
October 15, 1940, in New York, N. Y. She was born on 
April 19, 1918, in Vienna, Austria. This marriage was 
terminated by her death in 1945. The beneficiary entered 
the United States Army on June 2, 1943, and was honorably 
discharged on February 20, 1946, with the rank of staff 
sergeant. 
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The beneficiary departed from the United States in 1946 
following his discharge from the United States Army. He 
was employed as a film officer in the Information Services 
Branch, Headquarters, United States Forces in Austria, 
United States Army, Vienna, Austria, from July 1, 1946, to 
October 15, 1950. On October 16, 1950, he was appointed to 
the same position in the Public Affairs Division, United States 
Commissioner of Austria, Department of State, Vienna, 
Austria. He resigned from this position in 1953 and is now 
a theatrical producer at Cosmopol-Film and managing direc- 
tor of the Theater in des Josefstadt in Vienna, Austria. He 
is also European representative of United Artists Corp. His 
total monthly income is $950. The extent of his assets or 
liabilities is not known. 

The beneficiary was married to Susi Nicoletti on May 15, 
1954, in Vienna, Austria. She was born on September 3, 
1918 in Munich, Germany, and has 2 children who were born 
of a prior marriage. They are citizens of Austria and are 
now 15 and 16 years of age. The older child, Christl, is 
presently residing in Cornwall, England, and the younger 
child, Michael, now resides in Vienna, Austria. The bene- 
ficiary has not furnished any information concerning either 
the children or the manner in which his present wife’s prior 
marriage was terminated. 

Since 1946, the beneficiary has made several visits to the 
United States. His last admission was on October 18, 
1956, as a United States citizen. The date of his subsequent 
departure is not known. He is presently residing at 84 
Auhofstrasse, Vienna XIII, Austria. 


On June 14, 1957, the Director of the Passport Office, submitted 
the following report on this legislation: 


DEPARTMENT OF STATE, 
Washington, June 14, 1957. 
Re H. R. 7917, for the relief of Ernst Haeusserman. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cetuer: This is in response to your letter of June 8, 
1957, asking for an expression of my views on H. R. 7917, for the 
relief of Ernst Haeusserman. 

The files for this office show that Ernst Haeusserman was born in 
Germany on June 8, 1916, that he emigrated to the United States in 
March 1941, and that he was naturalized on September 30, 1944. 

Mr. Haeusserman had Austrian nationality prior to his naturaliza- 
tion as a United States citizen. He served in our Army during World 
War II. He resided abroad from February 1946 to June 29, 1953, 
under employment with the Department of the Army. Since June 
29, 1953, he has resided abroad in a private capacity, as a director 
of a theater in Vienna. During a portion of his foreign residence 
Mr. Haeusserman has been held to have brought his case under the 
exceptions contained in section 353 (5) of the Immigration and 
Nationality Act. His passport is valid until June 28, 1957, at which 
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time section 352 (a) (1) will become effective in his case. He has 
worked in close collaboration with officials of our Government engaged 
in disseminating information about the United States. Since Mr. 
Haeusserman has had Austrian nationality, however, his case cannot 
be considered under the provisions of section 354 (2) of the Immigra- 
tion and Nationality Act. 

The instant bill would permit Mr. Haeusserman to continue his 
residence in Austria for not to exceed 5 years, without losing his 
United States citizenship by such residence. 

Under all the circumstances in this case, this Office interposes no 
objection to the enactment of this legislation. 


Sincerely, 


Frances G. Knicut, 
Director, Passport Office. 


Upon consideration of all the facts in this case, the committee is 
of the opinion that H. R. 7917, as amended, should be enacted and 
accordingly recommends that the bill do pass. 


O 








85TH CoNnGRESS t HOUSE OF REPRESENTATIVES {|} Rerorr 
2d Session No. 1535 


WILLIAM WINTER AND MRS. REGINA WINTER 


Marcu 19, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 
1 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 2635) 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 2635) for the relief of William Winter and Mrs. Regina Winter, 


having considered the same, oe favorably thereon without amend- 


ment and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to provide that for the 
purposes of section 10 (E) of the Federal Employees’ Compensation 
Act and section 202 (h) of the Social Security Act, William Winter 
and Mrs. Regina Winter of New York shall be deemed to be the 
parents of Jack Winter who died July 1, 1954, while engaged in the 
performance of his duties as an employee of the Federal Mediation 
and Conciliation Service. 

STATEMENT 


The beneficiaries of H. R. 2635 are the aunt and uncle of a former 
employee of the Federal Mediation and Conciliation Service, Jack 
Winter. That employee died on July 1, 1954, as a result of injuries 
he sustained in a traffic accident on that day while he was engaged in 
the performance of his duty for that Service. The beneficiaries filed a 
claim with the Bureau of Employees’ Compensation on August 18, 
1954, and in it stated that the deceased employee had lived with them 
since he came to the United States in 1940, and had contributed sub- 
stantially to their support. 

Section 10 (E) of the Federal Employees’ Compensation Act pro- 
vides that compensation may be paid to the parents of a deceased 
employee when they were dependent upon him for support to some 
extent at the time of his death. The act does not make such a pro- 
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vision for the claimants named in H. R. 2635 because they are an 
aunt and uncle and are not within the class of persons named in the 
act. A similar situation exists as regards the Social Security Act. 
Mr. and Mrs. Winter do not qualify as parents within the terms of 
section 202 (h) of that act. Both the Department of Labor and the 
Department of Health, Education, and Welfare have stated that they 
oppose the bill because it makes special provision for benefits for Mr. 
and Mrs. Winter. 

The evidence presented to the committee shows that Jack Winter 
regarded the claimants as his parents and his relationship to them 
was just as that of ason. He legally changed his name to “Winter,” 
the name of the claimants. He went through the procedure to have 
his aunt and uncle declared “‘in loco parentis” so that they could be 
paid an allotment while he was in the Army. The committee file 
contains letters from Jack Winter to the claimants while he was in 
the Army which he addressed “My dearest parents.” Mr. Winter 
was the beneficiary of Jack Winter’s life insurance. In fact when Jack 
Winter came to the United States, the Winters were under the im- 
pression that a German court had made him their adopted son. In 
fact that court had made them the boy’s legal guardians. . This evi- 
dence has moved the committee to recommend that the bill be con- 
sidered favorably. 


DEPARTMENT OF HEALTH, EpucaTIon, AND WELFARE, 
Washington, August 21, 1957, 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 

Dear Mr. Cuarrman: This letter is in response to your request of 
February 13, 1957, for a report on H. R. 2635, a bill for the relief of 
William Winter and Mrs. Regina Winter. 

The bill would provide that for the purposes of section 10 (E) 
of the Federal Employees’ Compensation Act and section 202 (h) of 
the Social Security Act, William Winter and Mrs. Regina Winter 
should be deemed to be the parents of Jack Winter, who died on July 1, 
1954. Since the Federal Employees’ Compensation Act is not admin- 
istered by the Department of Health, Education, and Welfare, this 
report will concern itself only with the relationship of the bill to the 
provisions of the Social Security Act. 

Jack Winter (born in 1922, in Germany) was the nephew of Mr. and 
Mrs. Winter, who state that they became his guardians when he was 
5 years of age under an appointment made by a German court. Mr. 
and Mrs. Winter have expressed the belief that the appointment had 
the effect of making them the adopting parents of Jack Winter. 
However, we understand that this belief as to the effect of an appoint- 
ment as guardian under German law is erroneous. At any rate, no 
copy of this appointment or of any other document bearing on the 
relationship between Jack Winter and Mr. and Mrs. Winter has ever 
been furnished to this Department, although requested. 

Section 202 (h) of the Social Security Act defines the term ‘‘parent” 
for purposes of old-age and survivors insurance benefits to mean an 
individual’s natural parent, stepparent by a marriage contracted be- 
fore the individual attained the age of 16, or adopting parent by whom 
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the individual was adopted before he attained the age of 16. Mr. and 
Mrs. Winter were not, of course, either the natural parents or step- 
parents of Jack Winter. Further, there was no evidence that they 
were the adopting parents of Jack Winter, even though they may have 
been appointed as guardians. ‘Therefore, there was no legal basis 
upon which they ocala be held to have met the definition of “parent” 
under the Social Security Act. 

Section 205 (b) of the Social Security Act provides that any person 
who feels aggrieved at a decision of the Secretary is entited to an 
opportunity to be heard on his claims. Although Mr. and Mrs. 
Winter were advised in 1954 that they were not entitled to parent’s 
benefits, and in the same letters were advised that they were entitled 
to such a hearing, they never requested such a hearing. 

If any modification were to be made in the requirement of eligibility 
for parent’s benefits, it should be in the statute and available to all 
applicants equally. Enactment of a bill permitting the payment of 
parent’s benefits to Mr. and Mrs. Winter, for which no provision is 
made in the basic law, would be special legislation giving an advantage 
to some individuals under conditions identical to those under which a 
similar advantage would be denied to others. We believe that as 
stated by the President in his veto message on H. R. 1334, 83d 
Congress (H. Doc. No. 177), special legislation of this nature would 
be “undesirable and contrary to sound principles of equity and justice.” 

For these reasons, we recommend that H. R. 2635 not be enacted 
by the Congress. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Epwarp Foss Wrtson, 
Acting Secretary. 
AFFIDAVIT 


State or New York, City or New York, 
County of Bronz, ss: 
William Winter, being duly sworn, deposes and says: I reside at 
1155 Simpson Street, in the county of Bronx, city and State of New 
York. My wife, Regina Winter, resides there with me. I am 60 years 
of age and have had a severe cardiac condition for more than 15 years. 
My wife, Regina Winter, is 69 years of age and is handicapped by a 
hip injury. She uses a crutch to walk. 

Jack Winter, who died in the performance of his duty as Federal 
mediator on July 1, 1954, was our nephew. His mother was my wife 
Regina’s sister. Jack was born Jacob Flonder in Germany, June 22, 
1922. When the boy was about 3 years old, he became dependant 
upon me for his support. His father had deserted the family and 
gone to the United States. In 1929, we went through a court proceed- 
me in Kiel, Germany, where we then lived, which we believed to be 
a legal adoption. Jack lived with us as our own son. We provided 
for him to the best of our ability, which in those days was quite well. 
At the outbreak of the troubles preceding the Hitler regime, Jack 
was injured in a street fight and we took instant steps to send him out 
of the country, planning to follow ourselves as soon as conditions 
permitted. Ill-health, business reverses, and the tangled political 
picture made it impossible for us to leave Germany until 1939 when 
we went to England. We arrived in the United States in 1940. 
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Jack was then 18 years of age, had been away from us about 9 years, 
and seemingly could have taken care of himself if he had so desired. 
On the day of our arrival, ill and in straitened financial circumstances, 
Jack, nevertheless, joined our household and never left it again, 
except for the performance of his duties for the Government, first as 
a soldier in World War II and then as a Federal mediator. 

Jack became a citizen of the United States while he was in the Army 
and at the time of his citizenship, he legally changed his name to mine 
and thereupon became Jack Winter as he was known until the time 
of his death. 

He went through the necessary procedure to have us declared “in 
loco parentis” for the purpose of payment of his allotment to us and 
we have therefore been recognized by at least one governmental agency 
as being in the position of parents. I am attaching letters which Jack 
wrote to us while he was in the Army in which you can plainly see 
that he addressed us as ‘“‘My dearest parents.”’ I was the béciefioiay 
of Jack’s life insurance, and he held his bank account jointly in his 
name and mine. All of his Government bonds were held jointly by 
Jack and me. 

Since my health has not permitted me to work, Jack supported my 
wife and me. He paid the rent on our apartment in New York and 
himself lived in furnished rooms in Washington, Cleveland, and 
Louisville. He rarely had more personal possessions with him than 
his clothing needs for the current season. All of his personal belong- 
ings, such as phonograph records, typewriter, school records, diplomas, 
books, and even photographs, were always at our home in New York. 
He planned to find a house in whatever city he would be permanently 
stationed for the Mediation Service, and my wife and I intended to 


join him no matter where it might be. He wrote many letters to us 
and to his friends about his trials and tribulations of househunting in 
both Cleveland and Louisville, even for the short time he was in that 
city before he died. 
My wife and I always have regarded Jack as our own child and 
have had the joy of a that he regarded us as his parents. It 
e 


was quite shocking to us to learn that the German court had merely 
declared us legal guardians and not adoptive parents. All through 
Jack’s all too brief life, we behaved like a loving, devoted, and close- 
knit family. During the time that Jack was in Washington, D. C., 
he came home every weekend. At one point when he was stationed 
in Cleveland, my wife became gravely ill. Jack pleaded for and 
obtained a temporary assignment to the New York office of the 
Federal Mediation and Conciliation Service so that he could take 
care of me while my wife lay ill in the hospital. He was here for 
60 days at that time. 

We are grateful for every additional day that Jack lived but it does 
seem ironic that if he had died in the military service of his country, 
there would have been no question about our rights as “parents.” 
The question does however arise since he died in the civilian service 
of his country. 
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My wife, Regina Winter, and I respectfully request that the Con- 
gress of the United States make it possible for us to be deemed his 
parents nevertheless. 

Witiram WINTER. 


Sworn to before me this 12th day of December 1955. 


FLORENCE BeEtsky, 
Notary Public, State of New York. 


Commission expires March 30, 1957. 


AFFIDAVIT 


State or New York, City or New York, 
County of New York, ss: 

Florence Belsky, being duly sworn, deposes and says: 

I reside at 225 West 25th Street in the city, county, and State of 
New York. I first became acquainted with Jack Winter in 1952 
when we were both employed in Washington, D. C. At that time 
Jack was making a weekly trip to New York City so that he could 
spend Saturday and Sunday with William and Regina Winter. He 
talked to me at length about how troubled he was about their poor 
health and about how much he wanted them to be with him. How- 
ever, as his stay in Washington was for the purpose of training, he 
felt that he would make a permanent home for them with him in 
whatever city he would be stationed. After both Jack and I left 
Washington, he wrote to me frequently about his house-hunting 
expeditions and his concern for Mr. and Mrs. Winter. 

Jack did not complain of a lack of money, but he allowed himself 
very few luxuries, and he did mention the difficulty of maintaining two 
households. He lived in furnished rooms in Washington, Cleveland, 
and Louisville, and never seemed to have more than he could carry in 
a suitcase. However, in his home with Mr. and Mrs. Winter in New 
York, he showed me his books, diplomas from college and university, 
souvenirs of his war experiences, and other personal things which he 
kept at “home.” I never doubted for a moment that he regarded any 
residence away from the Winters as temporary, and that he was 
deeply concerned about their well-being at all times. 

It was obvious to me that the poor health of both Mr. and Mrs. 
Winter made employment for either of them impossible, and Jack told 
me that this condition had prevailed for a considerable length of time, 
but that he had been grown up enough to start working when his 
uncle was no longer able to, and had kept the same apartment for 
them. I knew that he was their sole support. 

Jack wrote to me a day or two before he died to tell me that he 
would be at home with Mr. and Mrs. Winter for about a week and 
that they were all expecting to see me there. He had asked me to 
telephone and visit them as often as I could and I believe he was 
looking forward to an early opportunity of bringing them to Louisville 
to live with him. He died on July 1, 1954, 1 day before he was 
scheduled to spend his week’s vacation with Mr. and Mrs. Winter. 

From my many conversations with Jack, his comments in his letters, 
and my own observation of him with Mr. and Mrs. Winter, I am cer- 
tain that this was as close a family as was possible, and there was 
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never any doubt in my mind that Jack considered Mr. and Mrs, 
Winter to be his parents. 
Fiorence BeEwsky; 


Sworn to before me this 2d day of December 1955. 


Houuy PeEtto, 
Notary Public State of New York; 


Commission expires March 30, 1957. 


AFFIDAVIT 
Strate or New York, 
City or New York, 
County of Bronz, ss: 

Ralph Lichtenstein, being duly sworn, deposes and says: 

I reside at 1417 Grand Concourse, in the county of Bronx, city and 
State of New York. 

I first met Jack Winter when we were both employed at the Amer- 
ican Arbitration Association in New York City in 1947. We became 
good friends and I visited in his home on many occasions. I knew 
that Jack regarded Mr. and Mrs. Winter, with whom he resided, as 
his closest relatives. 

After we renewed acquaintances in Washington, D. C., Jack was still 
taking weekly trips to New York to spend weekends with Mr. and Mrs. 
Winter. He lived in a furnished room in Washington, keeping with 
him only the clothes that were necessary. All his books, school records, 
photographs, and other personal belongings remained in New York 
with the Winters. Wherever they were was Jack’s home and wherever 
he lived without them, he regarded as a temporary but necessary 
shelter. He often talked to me about his concern over Mr. Winter’s 
poor health which was a result of his experiences in Germany, and was 
terribly concerned after Mrs. Winter injured her hip. He often talked 
about getting a permanent assignment so that he could find a perma- 
nent home where Mr. and Mrs. Winter could join him. He always 
maintained their apartment in New York, sometimes living on very 
little money himself in order to do it. 

I was always certain that Jack regarded Mr. and Mrs. Winter as 
his parents since he had told me on many occasions of how they 
brought him up and what he felt he owed them. 


Rate LICHTENSTEIN, 


Sworn to before me this 3d day of December 1955. 


FLORENCE BELsky, 
Notary Public, State of New York. 


Commission expires March 30, 1957. 
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ARNIE M. SANDERS 


Marcu 19, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7733] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7733) for the relief of Arnie M. Sanders, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 1, line 6, strike “$701.40” and insert in lieu thereof ‘$550.93’. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay 
Arnie M. Sanders, of Madison, Wis., the sum of $550.93 in full settle- 
ment of his claims against the United States for the loss at sea in 1944 
of the personal effects of his son, Ist Lt. Malcolm S. Sanders, 


STATEMENT 


Mr. Arnie M. Sanders was notified by a letter dated May 31, 1944, 
that the personal effects of his son, ist Lt. Malcolm S. Sanders, had 
been lost at sea in transit to the United States. At the time Lieu- 
tenant Sanders was missing in action, and he later was concluded to 
have been killed in action over China. Mr. Arnie Sanders requested 
that he be sent forms in order to file a claim for the loss of his son’s 
personal effects. He did submit such a claim in the amount of 
$701.40, dated August 30, 1947. The figure of $701.40 was Mr. Arnie 
Sander’s estimate of the total value of each item listed on an inventory 
of Lieutenant Sander’s effects. These items were subsequently esti- 
mated by a United States Army claims officer to be of a value of 
$550.93. In a letter dated April 1, 1948, Mr. Sanders was informed 
that such claims had to be submitted within 1 year after the loss 
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except in time of war for good cause shown. His application for such 
consideration on the basis of his lack of knowledge of his rights was 
denied. Subsequently legislation provided for an extended period 
for consideration of similar claims, but unfortunantly again Mr, 
Sander’s claim was too late. 

This committee has concluded that this matter is a proper subject 
for legislative relief. There is no question but that the amount found 
by the Army, $550.93, is the amount justly due Mr. Sanders. If his 
claim had been filed in apt time this is the amount which would have 
been paid him. As is observed in the Army report to this committee 
on the bill, the Government has not been prejudiced by the passage 
of time, for the facts were clearly established. As a result the Army 
has advised this committee that it would have no objection to the 
enactment of the bill. Accordingly the committee recommends the 
favorable consideration of the bill, amended in accordance with the 
recommendation of the Department of the Army so as to provide for 
a payment of $550.93. 





DEPARTMENT OF THE ARMY, 
Washington, D. C., February 10, 1958. 
Hon. Emanvet CeELer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 7733, 
85th Congress, a bill for the relief of Arnie M. Sanders. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Arnie M. Sanders, Madison, Wisconsin, the sum of $701.40. The 
payment of such sum shall be in full settlement of all claims of the 
said Arnie M. Sanders against the United States on account of the 
loss at sea in 1944 of the personal effects of his son, First Lieutenant 
Malcolm S. Sanders (serial number 0728513).” 

The Department of the Army has no objection to the enactment 
of this bill provided it is amended as hereinafter specified. 

Records of the Department of the Army reveal that Mr. Arnie M. 
Sanders was notified by letter dated May 31, 1944, that the personal 
effects of his son, Ist Lt. Malcolm 8S. Sanders, then listed as missing 
in action and later concluded to have been killed in action over China, 
had been lost at sea in transit to the United States. By letter dated 
September 6, 1946, directed to the Claims Division, Office of The 
Judge Advocate General, Department of the Army, Mr. Sanders 
requested the forms and information necessary for filing a claim for 
this loss. By W. D. Form 30B, subscribed August 30, 1947, Mr. 
Sanders submitted an itemized claim in the amount of $701.40, 
reflecting his estimate of the value of each item listed upon the sum- 
mary court officer’s inventory of Lieutenant Sanders’ personal effects. 
These items were subsequently estimated by a United States Army 
claims officer to be of a value of $550.93. 

By letter dated April 1, 1948, Mr. Sanders was informed that Army 
regulations required the submission of such claims within 1 year after 
the occurrence of the loss, except in time of war for good cause shown. 
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Mr. Sanders was requested to submit any evidence which would 
establish good cause for his failure to seasonably file his claim. In 
reply, Mr. Sanders stated that he had not filed his claim more promptly 
because he had been unaware of his right to such compensation until so 
advised by a representative of the Veterans’ Administration. By 
letter dated August 11, 1948, Mr. Sanders was informed that his 
claim was denied as his file disclosed that he was notified of the loss on 
May 31, 1944, but did not file a claim until August 30, 1947, and had 
not established good cause for the delay. Mr. Sanders’ appeal from 
this decision was denied by the Office of The Assistant Secretary of 
the Army by letter dated September 22, 1948. 

The act of July 3, 1943 (57 Stat. 372; 31 U. S. C. 233b), the only 
statute under which this claim when submitted could have been 
favorably considered, then provided pertinently as follows: 

“No claim shall be settled under this Act unless presented in writing 
within one year after the accident or incident out of which such claim 
arises shall have occurred: Provided, That if such accident or incident 
occurs in time of war, or if war intervenes within one year after its 
occurrence, any claim may on good cause shown be presented within 
one year after peace is established.” 

Subsequent to the denial of his appeal, Mr. Sanders communicated 
with the President of the United States in regard to the matter. The 
inquiry was referred to the Department of the Army which replied 
by letter to Mr. Sanders under date of May 10, 1949, pertinently 
as follows: 

“Since your claim was not filed within the time required by law it 
was necessarily disapproved. 

“There is now pending in Congress legislation which, if enacted, 
will permit the reconsideration of claims of this character. If such 
legislation is enacted your claim will be given prompt reconsideration.” 

By letter under date of August 7, 1950, Mr. Sanders stated that 
he had received information that claims such as his were then being 
reconsidered. He was advised by letter dated August 28, 1950, from 
Claims Division, Office of the Judge Advocate General, Department 
of the Army, that there was no statute under which his claim could 
be paid. 

On July 2, 1952, the President approved Public Law 439, 82d 
Congress (66 Stat. 322), which provided pertinently as follows: 

“* * * That any claim cognizable under this Act which * * * 
has been presented for consideration and disapproved for the reason 
that the claimant did not file such claim within the time authorized 
by law * * * may, at the written request of the claimant made 
within one year from the date of the enactment of this amendatory 
Act, be considered or reconsidered and settled in accordance with th: 
provisions hereof.” 

By letter dated June 7, 1955, Mr. Sanders requested information 
as to whether the pending legislation referred to in the Department 
of the Army letter of May 10, 1949, supra, had been enacted. By 
letter dated July 13, 1955, the Claims Division, Office of the Judge 
Advocate General, Department of the Army, advised Mr. Sanders 
pertinently as follows: 

“On July 3, 1952, Congress passed Public Law 439, which in pertin- 
ent part provided that claims of the nature of yours could be paid 
provided written request for reconsideration was made on or before 
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July 3, 1953. Your letter of June 7, 1955 does not meet the require- 
ment of the law. Therefore, this office has no alternative other than 
to reaffirm its previous decision of disapproving your claim.” 

Mr. Sanders’ failure to file a claim within the required statutory 
periods resulted from his lack of knowledge of the existence of his 
remedy. The Department of the Army has uniformly applied the 
principle that lack of knowledge on the part of a claimant of the 
existence of a statute under which his claim could be considered does 
not constitute ‘‘good cause’”’ for delay in filing the claim. This policy 
is based upon the opinion that any other rule would result in wide- 
spread nullification of the statutory period of limitations. 

It has been stated that ‘The purpose of the statute of limitations is 
to require any necessary litigation to be brought within such time as 
the particular facts and circumstances may be proved with the utmost 
certainty and before adequate proof has become stale or entirely lost” 
(34 Am. Jur. sec. 9 (Cum. Supp. 1956)). Accordingly, the Depart- 
ment of the Army is not ae opposed to legislation designed to 
pay an established claim barred by the expiration of the statutory 
period for filing, where no prejudice to the Government has resulted 
from the delay. In the instant case it appears that the Government 
has full information upon which to base an adjudication of this claim 
and, consequently, the Department has no objection to the enactment 
of legislation which would enable Mr. Sanders to receive just com- 
pensation for the loss incurred. However, there is a conflict between 
the award provided in subject bill ($701.40) and the valuation placed 
upon the lost property by the Army claims officer ($550.93). It would 
appear that this difference arises from the failure of the claimant to 
properly depreciate the initial cost of the items to reflect their value 
at the time of loss. Accordingly, the Department of the Army recom- 
mends that the award in this bill be reduced in amount to $550.93. 

The cost of this bill, if enacted in its present form, will be $701.40, 
but if enacted as recommended, will be $550.93. 

The Bureau of the Budget advises that theve is no objection to the 
submission of this report. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army: 





